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LETTER OF TRANSMITTAL

The Honorable

The Secretary of State
Sir:

I have the honor to submit a record of negotiations which I conducted
as Representative of the United States at the London Conference, held
June 26 to August 8, 1945, at which representatives of the United
Kingdom, the Provisional Government of France, the Union of Soviet
Socialist Republics, and the United States made formal statement of
the principles of substantive law and agreed upon methods of procedure
for the prosecution and trial of the major European war criminals.

Those who engage in future efforts to codify international law or
conduct trials, hearings, or arbitrations on an international level may
find the origins, evolution, and background of this agreement instruc-
tive. Students of comparative law, as well as the legal profession,
will find both the conflicts and harmonies between legal systems
disclosed by those negotiations of interest.

It has therefore seemed fitting to assemble and lay before you a
comprehensive report, including not only the deliberations of the
Conference but all preliminary negotiations, drafts, and documents
necessary to an understanding of the initiation and development of the
agreement of London and the annexed charter of the International
Military Tribunal, without an understanding of which an appraisal
of the Niirnberg trial would be difficult.

Very truly yours,

’

Roeerr H. Jacrson
Associate Justice of the United States Supreme Court
Wasminerox, D.C.
December 15, 1947






PREFACE

THE decision of the Department of State to publish the record of
negotiations resulting in the London agreement of August 8,
1945, for the trial of major European war criminals and the accom-
panying charter of the International Military Tribunal makes ap-
propriate some introductory information to help the reader integrate
the separate documents and discussions into a general plan.

The United States, at the close of World War II, found itself in
possession of high-ranking prisoners. Many of them had been pub-
licly branded with personal blame for precipitating the war and for
incitement or perpetration of acts of barbarism in connection with
its preparation and conduct. 'This country, through President Frank-
lin D. Roosevelt, had joined in rather definite commitments to bring
such men to justice, but no treaty, precedent, or custom determined by
what method justice should be done. The latter problem seems to
have been given little consideration by any of the Allied governments
until discussion of possible procedures was initiated early in 1945 at
the Yalta Conference. Thereafter, as the documents set forth herein
show, the United States proposal was expanded and refined into a
draft of a proposed agreement which the United States submitted
to the Foreign Ministers of France, Great Britain, and the Union of
Soviet Socialist Republics at the San Francisco Conference. This
American draft was again revised and on June 14 was resubmitted
to the other governments. On June 26 representatives of the four
nations met in London to chart a common course of action.

The four nations whose delegates sat down at London to reconcile
their conflicting views represented the maximum divergence in legal
concepts and traditions likely to be found among occidental nations.
Great Britain and the United States, of course, are known as common-
law countries and, with some variations between their procedures,
they together exemplify the system of law peculiar to English-speak-
ing peoples. On the other hand, France and the Soviet Union both
use variations of what generally may be called the Continental system.
But between French and Soviet practice there are significant varia-
tions, occasioned perhaps by the different derivations of the two sys-
tems, the French having its roots in Roman law of the Western Em-
pire and the Russian having been influenced by Roman ideas chiefly
from the Eastern Empire by way of Byzantium. It was to be ex-
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vi PREFACE

pected that differences in origin, tradition, and philosophy among
these legal systems would beget different approaches to the novel task
of dealing with war criminals through the judicial process.

A fundamental cleavage, which persisted throughout the negotia-
tions, was caused by the difference between the Soviet practice, under
which a judicial inquiry is carried on chiefly by the court and not by
the parties, and the Anglo-American theory of a criminal trial, which
the Soviet jurist rejects and stigmatizes as the “contest theory”.
The Soviets rely on the diligence of the tribunal rather than on the zeal
and self-interest of adversaries to develop the facts. Another funda-
mental opposition concerns the function of a judiciary. The Soviet
views a court as “one of the organs of government power, a weapon in
the hands of the ruling class for the purpose of safeguarding its
interests”. It is not strange that those trained in that view should
find it difficult to accept or to understand the Anglo-American idea of
a court as an independent agency responsible only before the law. It
will not be difficult to trace in the deliberations of the Conference the
influence of these antagonistic concepts. While the Soviet authorities
accept the reality and binding force of international law in general,
they do not submit themselves to the general mass of customary law
deduced from the practice of western states. With dissimilar back-
grounds in both penal law and international law it is less surprising
that clashes developed at the Conference than that they could be
reconciled.

That these discords were stubborn and deep, the minutes of the
conferences adequately disclose. They do not and cannot disclose all
the efforts at conciliation, for there were many personal conversations
between members of differing delegations, outside the formal meet-
ings, which aimed to gain knowledge of each other’s viewpoints and
clear up misunderstandings. Since the press was not admitted to the
conferences there was no public exploitation of our divergencies and
no temptation to differ merely for reasons of home politics; indeed, in
no delegation was there any disposition to do so.

Much of these conference minutes will impress the reader as embody-
ing vain repetition. And much of the exposition of rival legal systems
is too cryptic and general to be satisfying to the student of compara-
tive law. How much of the obvious difficulty in reaching a real meet-
ing of minds was due to the barrier of language and how much to
underlying differences in juristic principles and concepts was not
always easy to estimate. But when difference was evident, from
whatever source, we insisted with tedious perseverance that it be
reconciled as far as possible in the closed conferences and not be glossed
over only to flare up again in the public trials,



PREFACE v

. On-some points, however, no agreement was reached. An example
is the oft-repeated American proposal to include in the charter a defi-
nition of “aggression”, which was one of the most controversial crimes
dealt with. This omission may well be regarded as a defect, at least
in theory, in the charter. In practice it had no harmful consequences,
largely because the evidence of Hitler’s own conferences with his High
Command showed the attacks which began with Poland to be so bla-
tantly aggressive by any permissible definition that almost no denial
of the aggressive character of the war was heard at the trial, and some
of the defendants even characterized it as such.

Much of the Conference was given to discussion of the American
proposal for a procedure whereby the Tribunal in the main trial would
declare certain Nazi organizations to be criminal as a basis for reaching
the members in later trials of individuals at which the Tribunal’s find-
ing as to the criminal character of the organizations would be con-
clusive of that question. This was one of the essential features of the
Yalta proposal put forth by Secretary of State Edward R. Stettinius,
Jr., Secretary of War Henry L. Stimson, and Attorney General Fran-
cis J. Biddle. No other plan had been devised for reaching the multi-
tudes who, as members of such organizations as the Gestapo and SS,
promoted and executed the Nazi criminal program. At the time of
the London Conference it was not known what, if any, steps the Allied
Control Council would take to deal with these organizations. There-
fore, this plan seemed to have an importance which somewhat dimin-
ished as the denazification program unfolded after the Niirnberg trial
began.

Another point on which there was a significant difference of view-
point concerned the principles of conspiracy as developed in Anglo-
American law, which are not fully followed nor always well regarded
by Continental jurists. Continental law recognizes the criminality of
aiding and abetting but not all the aspects of the crime of conspiracy
as we know it. But the French and Soviet Delegations agreed to its
inclusion as appropriate to the kind of offenses the charter was de-
signed to deal with. However, the language which expressed this
agreement seems not to have conveyed to the minds of the judges the
intention clearly expressed by the framers of the charter in conference,
for, while the legal concept of conspiracy was accepted by the Tribunal,
it was given a very limited construction in the judgment.

The most serious disagreement, and one on which the United States
declined to recede from its position even if it meant the failure of the
Conference, concerned the definition of crimes. The Soviet Delegation
proposed and until the last meeting pressed a definition which, in our
view, had the effect of declaring certain acts crimes only when com-
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mitted by the Nazis. The United States contended that the criminal
character of such acts could not depend on who committed them and
that international crimes could only be defined in broad terms appli-
cable to statesmen of any nation guilty of the proscribed conduct. At
the final meeting the Soviet qualifications were dropped and agree-
ment was reached on a generic definition acceptable to all.

The agreement and charter of London, as finally signed by repre-
sentatives of the four conferring powers on August 8, 1945, has been
formally adhered to by 19 additional nations: Australia, Belgium,
Czechoslovakia, Denmark, Ethiopia, Greece, Haiti, Honduras, India,
Luxembourg, the Netherlands, New Zealand, Norway, Panama, Para-
guay, Poland, Uruguay, Venezuela, and Yugoslavia. The principles
of the charter thus constitute the solemn judgment of 23 governments
representing some 900 million people, In addition, the principles of
the Niirnberg trial have been given general approval by the General
Assembly of the United Nations,

The principles of the charter, no less than its wide acceptance, estab-
lish its significance as a step in the evolution of a law-governed society
of nations. The charter is something of a landmark, both as a sub-
stantive code defining crimes against the international community
and also as an instrument establishing a procedure for prosecution and
trial of such crimes before an international court. It carries the con-
ception of crime against the society of nations far beyond its former
state and to a point which probably will not be exceeded, either
through revision in principle or through restatement, in the foresee-
able future. There is debate as to whether its provisions introduce
innovations or whether they merely make explicit and unambiguous
what was previously implicit in international law. But whether the
London Conference merely codified existing but inchoate principles of
law, or whether it originated new doctrine, the charter, followed by
the international trial, conviction, and punishment of the German
leaders at Niirnberg, marks a transition in international law which
calls for a full exposition of the negotiations which brought it forth.

Three broad categories of acts are defined as criminal in this code.
The first, crimes against peace, consists of planning, preparing, ini-
tiating, or waging a war of aggression or a war in violation of inter-
national undertakings, or participating in a common plan or con-
spiracy to accomplish any of the foregoing acts. The second category,
war crimes, embraces violations of the laws and customs of land and
sea, warfare, including plunder, wanton destruction, and all forms of
mistreatment of inhabitants of occupied territories and prisoners of
war. The third class of offenses, crimes against humanity, consists of
murder, extermination, enslavement, deportation, and other inhumane
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acts committed against any civilian population, before or during the
war, or persecutions on political, racial, or religious grounds in ex-
ecution of or in connection with crimes against peace or war crimes,
whether or not in violation of domestic law of the country where
perpetrated. The most significant results of applying these definitions
as the law of nations are to outlaw wars of aggression and to lift to the
level of an international offense the persecution of minorities for the
purpose of clearing the road to war.

The charter also enacts the principle that individuals rather than
states are responsible for criminal violations of international law and
applies to such lawbreakers the principle of conspiracy by which one
who joins in a common plan to commit crime becomes responsible for
the acts of any other conspirator in executing the plan. In prohibit-
ing the plea of “acts of state” as freeing defendants from legal respon-
sibility, the charter refuses to recognize the immunity once enjoyed
by criminal statesmanship. Finally, the charter provides that orders
of a superior authority shall not free a defendant from responsibility,
though they may be considered in mitigation of punishment if justice
so requires. The codification of these principles and their adoption
by so many nations would seem to close the chapter on that era when
all wars were regarded as legally permissible even though morally
reprehensible. It ushers international law into a new era where it is
in accord with the common sense of mankind that a war of deliberate
and unprovoked attack deserves universal condemnation and its au-
thors condign penalties. It is quite evident that the law of the
charter pierces national sovereignty and presupposes that statesmen
of the several states have a responsibility for international peace and
order, as well as responsibilities to their own states. It would be idle
to deny that this concept carries far-reaching implications.

Nor will the ultimate influence of this doctrine of international re-
sponsibility depend on its merits alone. If the nations which com-
mand the great physical forces of the world want the society of nations
to be governed by law, these principles may contribute to that end. If
those who have the power of decision revert to the concept of unlimited
and irresponsible sovereignty, neither this nor any charter will save
the world from international lawlessness.

But if the ultimate influence of the charter’s substantive law pro-
visions will have to await the verdict of time, the significance of the
charter as a procedural document has already been proved. The inter-
national trial procedure established in the charter was subjected to a
practical test at Niirnberg. It won vindication when a long trial of
complex issues, carried on jointly by lawyers of five nations, proceeded
with a surprising absence of friction and controversy over procedure.
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The significance of the charter’s procedural provisions is emphasized
by the fact that they represent the first tried and successful effort by
lawyers from nations having profoundly different legal systems,
philosophies, and traditions to amalgamate their ideas of fair proce-
dure so as to permit a joint inquiry of judicial character into criminal
charges. Legal systems exhibit disparities in their methods of pro-
cedure greater than in the principles of law they serve. Members of
the legal profession acquire a rather emotional attachment to forms
and customs to which they are accustomed and frequently entertain
a passionate conviction that no unfamiliar procedure can be morally
right. It has often been thought that because of these deep-seated
differences of procedure the use of the judicial process by and among
the community of nations is inherently limited. That these differences
present grave difficulties in so adapting the judicial process, the
minutes of these conferences amply attest. That the conference was
able to reconcile these divergencies and prescribe on paper a procedure
acceptable to all four nations was gratifying evidence that our funda-
mental concepts of fair procedure are not in hopeless conflict. That
these paper provisions could be made to work in actual practice demon-
strated that we had not achieved theoretical reconciliations in disregard
of practical considerations. Hope for an effective world government,
even of limited powers, has largely been predicated on internationaliz-
ing the processes of legislation and administration. It will also require
equivalent internationalizing of the judicial process. The success of
this multipartite effort in using trial procedures to find facts and to
apply law offers grounds for the belief that the nations can employ
the processes of judicial hearing more widely than has been done in
the past when there is a will to do so.

It was recognized at the outset as fundamental that, whatever other
criticisms might be made of any international trial, it would be fatal
to its acceptance if the defendants were not provided with a full and
fair opportunity to defend themselves on every charge. The only
problem. was that a procedure that is acceptable as a fair trial in
countries accustomed to the Continental system of law may not be
regarded as a fair trial in common-law countries. What iseven harder
for Americans to recognize is that trials which we regard as fair and
just may be regarded in Continental countries as not only inadequate
to protect society but also as inadequate to protect the accused in-
dividual. However, features of both systems were amalgamated to
safeguard both the rights of the defendants and the interests of society.

While it obviously was indispensable to provide for an expeditious
hearing of the issues, for prevention of all attempts at unreasonable
delay and for elimination of every kind of irrelevancy, these necessary
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measures were balanced by other provisions which assured to the
defendants the fundamentals of procedural “due process of law.” Al-
though this famous phrase of the American Constitution bears an
occasionally unfamiliar implication abroad, the Continental countries
joined us in enacting its essence—guaranties securing the defendants
every reasonable opportunity to make a full and free defense. Thus
the charter gives the defendant the right to counsel, to present evidence,
and to cross-examine prosecution witnesses. It requires the indictment
to include full particulars specifying the charges in detail—more fully
than in our own practice. It gives the defendant the right to make
any explanation relevant to the charge against him and to have all
proceedings conducted in or translated into his own language.

At least one of the procedural divergencies among the conferring
nations worked to the advantage of defendants. The Anglo-American
system gives a defendant the right, which the Continental system
usually does not grant, to give evidence in his own behalf under oath.
However, Continental procedure allows a defendant the right, not
accorded him under our practice, to make a final unsworn statement
to the tribunal at the conclusion of all testimony and after summation
by lawyers for both sides without subjecting himself to cross-examina-
tion. The charter resolved these differences by giving defendants both
privileges, permitting them not only to testify in their own defense
but also to make the final statement to the court.

Another feature of the charter is its simplification of evidentiary
requirements. The peculiar and technical rules of evidence devel-
oped under the common-law system of jury trials to prevent the jury
from being influenced by improper evidence constitute a complex and
artificial science to the minds of Continental lawyers, whose trials
usually are conducted before judges and do not accord the jury the
high place it occupies in our system. We saw no occasion at the Lon-
don Conference to insist upon jury rules for a trial where no jury
would be used. Accordingly, the charter adopted the principle that
the Tribunal should admit any evidence which it deemed to have
probative value and should not be bound by technical rules of evi-
dence. While this left a large and somewhat unpredictable discre-
tion to the Tribunal, it enabled both prosecution and defense to select
their evidence on the basis of what it was worth as proof rather than
whether it complied with some technical requirement. The record of
the trial would seem to vindicate the use of this prineciple.

Acknowledgment is due of the indispensable contributions made
by conferees representing other nations to the difficult task of recon-
ciling conflicts in legal concepts and procedures. Judge Robert Falco
of the Cour de Cassation, the highest court of France, and Professor
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André Gros, a distinguished scholar of French jurisprudence and
international law, were eminently qualified to expound their own prac-
tice. The Soviet Union’s representatives, General I. T. Nikitchenko,
vice president of the Soviet Supreme Court and presiding officer of
its criminal division, and Professor A. N. Trainin, author and teacher
in fields of Soviet and international law, were authoritative exponents
of Soviet legal practice and philosophy. At the beginning and dur-
ing the greater part of the Conference Great Britain’s chief represent-
ative, aided by an able staff, was the Attorney-General, Sir David
Maxwell Fyfe. After the Churchill government was superseded,
the final work of the Conference was conducted for the United King-
dom by the new Lord Chancellor, William Viscount Jowitt of Ste-
venage. The success of the negotiations was due no less to the
patience and good will of these eminent lawyers than to their learning
and vision.

Acknowledgment also is due to the contributions of members of the
American staff, in addition to those whose names appear in the pro-
ceedings, who are too numerous to be here delivered from willing
anonymity but who gave not only wise counsel but tireless support,
whether with research, drafting, typing, or any of the other drudg-
ery that sustains an effort of this kind.

The conference deliberations were stenographically recorded by
Mrs. Elsie L. Douglas, whose minutes and notes constitute the core
of this record; and she, together with Miss Alma Soller, has borne
the chief burden of preparing these records for publication.

These negotiations are not offered for consideration in any hope
that this or any other codification of international criminal law will
be enough to prevent future aggressions when the stakes are so high
that men will risk any sanction if they think their armadas will prevail.
But all who have shared in this work have been united and inspired
in the belief that at long last the law is now unequivocal in classifying
armed aggression as an international crime instead of a national right.
And we are encouraged to believe that the achievement of this accord
with representatives of the legal systems of continental Europe, from
whose legal thought our profession has remained insulated, both be-
cause of the barriers of language and because of our nonparticipation
in some of the international endeavors of the century, will do some-
thing toward overcoming our jurisprudential isolationism.

Roperr H. Jacrson
Wasaxneron, D.C.
December 29, 1947



FOREWORD

OME explanation concerning the minutes and documents of the
S London Conference for the establishment of the International
Military Tribunal seems fitting.

The minutes set forth herein are transcriptions of my stenographic
notes of what was spoken in English at all sessions except a prelim-
inary one on the morning of June 26. The exact text of all statements
by the Soviet Delegation and of many by members of the French
Delegation is that of an interpreter, but in each instance in the minutes
it is attributed to the person whose statements were being interpreted.
Preliminary exchanges before taking up the business of the day and
matters of transient interest, such as discussion of the time to which
adjournment should be taken, were not recorded.

The Conference was informal throughout, and its sessions were
private. It took place around a large square table, each nation’s dele-
gation being allotted one side. There were no prepared speeches,
and the Conference took the form of general conversations in which
sometimes a gesture or a nod of the head took the place of spoken
words.

As the conferences were immediately followed, or in fact over-
lapped, by preparations for the Niirnberg trial, it was not possible at
once to transcribe these notes, except such as were needed in the course
of negotiation. The minutes have not been submitted to the French,
Soviet, or British Delegations for verification or editing. Our own
editing has been done only in the interest of accuracy as to statements
by all delegations and not in any effort to polish informal modes of
expression.

As the conversations make frequent reference to documents before
the Conference, they would be scarcely intelligible if the documents
were not also before the reader. The general rule has been to include
only documents that were circulated among the delegations and to
include all documents that were so circulated, regardless of which
delegation originated them. It has not been thought advisable to
reproduce the many and repetitious writings that did not get beyond
the stage of being working papers of the American staff. Certain
preliminary documents formed the background of the meeting. Al-
though some of them, such as the Cabinet memorandum for President
Roosevelt’s guidance at Yalta in June 1945, and Mr. Justice Jack-
son’s report were American rather than international documents, their

XX
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influence in initiating and shaping the negotiations seems to require
their inclusion.

In general, the documents are arranged in chronological order.
Documents developed and distributed during the Conference are set
forth at the place considered most convenient for the reader, generally
preceding the minutes of the meeting in which they were discussed.
Such documents as are included are set out in full unless otherwise
noted,

From time to time certain events outside of the Conference entered
into or influenced discussion or action in the meetings. Brief notes
are inserted to supplement the information in the record on such
events. Notes also are supplied where it has seemed necessary to
show the relation of a particular document to the course of negotiation.

Ersme L. DoucLas
Secretary to Mr. Justice Jackson
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I. Memorandum to President Roosevelt from
the Secretaries of State and War and the
Attorney General, January 22,1945

Note: While Justice Jackson was considering acceptance of the desig-
nation to represent the United States, the following memorandum was
furnished to him as a statement of the position already taken by the Gov-
ernment. It had been prepared to guide President Roosevelt when he
attended the Yalta Conference. For early planning which it embodies
see Henry L. Stimson, O#n Active Service in Peace and War, New York,
1948, vol. II, p. 584; Murray C. Bernays, “Legal Basis of the Niirnberg
Trials”, Survey Grapbic, Jan. 1946, vol. 35, p. 4; and Robert H. Jackson,
The Niirnberg Case, New York, 1947, p. v. At Yalta no action was taken
other than an agreement for later consideration by the governments there
represented.

The memorandum is initialed by H.L.S.—Henry L. Stimson, Secretary
of War; E.S.—Edward R. Stettinius, Jr., Secretary of State; and F.B.—
Francis Biddle, Attorney General. It formed the groundwork of the
later drafts submitted by the United States for an international agreement.

This is sometimes referred to as the “Yalta memorandum” and some-
times as the “Crimean proposal.”

MEMORANDUMEFOR THE PRESIDENT

) January 22, 1045,
Subject : Trial and Punishment of Nazi War Criminals.

This memorandum deals with ways and means for carrying out the
policy regarding the trial and punishment of Nazi criminals, as es-
tablished in the statements on that subject which are annexed.

I. The Moscow Declaration

In the Moscow Declaration the United Kingdom, the United
States, and the Soviet Union took note of the atrocities perpetrated by
the Germans and laid down the policy: (1) that those German officers
and men who have been responsible for or have taken a consenting
part in these atrocities “will be sent back to the countries in which
their abominable deeds were done in order that they may be judged

3
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and punished according to the laws of these liberated countries and
of the free governments which will be created therein”; and (2) that
the above declaration “is without prejudice to the case of the major
criminals, whose offenses have no particular geographical localization
and who will be punished by the joint decision of the Governments
of the Allies.”

II. United Nations War Crimes Commission

The United Nations War Crimes Commission is located in London,
and consists of representatives of some fifteen of the United Nations.
The Soviet Government is not a member.

This Commission has been charged with the collection of lists of
the criminals referred to, the recording of the available supporting
proof, and the making of recommendations as to the tribunals to try
and the procedure for trying such criminals. The Commission has
no investigative or prosecuting authority or personnel. It has no
authority to try offenders of any kind.

The War Crimes Commission receives its lists of war criminals from
the investigating authorities, if any, set up by the respective United
Nations. The first unofficial meeting of the Commission was held in
London on October 26, 1943, and the first official meeting was held there
on January 18, 1944. TUp to this time, the cases of approximately
1,000 offenders have been docketed with the Commission. The labors
of the Commission have not resulted in any governmental agreement
as to the tribunals to try or the procedures for trying war criminals.

The Commission has been widely and publicly criticized for the
paucity of the results of its work. In recent months its activities have
been marked by dissensions. The British representative, who was also
Chairman of the Commission, and the Norwegian member, have
resigned.

II1. Scope and Dimensions of the War Crimes Problem

The crimes to be punished. The criminality of the German leaders
and their associates does not consist solely of individual outrages, but
represents the result of a systematic and planned reign of terror within
Germany, in the satellite Axis countries, and in the occupied countries
of Europe. This conduct goes back at least as far as 1933, when
Hitler was first appointed Chancellor of the Reich. It has been
marked by mass murders, imprisonments, expulsions and deporta-
tions of populations; the starvation, torture and inhuman treatment
of civilians; the wholesale looting of public and private property
on a scale unparalleled in history; and, after initiation of “total”
war, its prosecution with utter and ruthless disregard for the laws
and customs of war.
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We are satisfied that these atrocities were perpetrated in pursuance
of a premeditated criminal plan or enterprise which either contem-
plated or necessarily involved their commission.

The criminals to be punished. The outstanding offenders are, of
course, those leaders of the Nazi Party and German Reich who since
January 80, 1933, have been in control of formulating and executing
Nazi policies.

In addition, the Nazi leaders created and utilized a numerous organi-
zation for carrying out the acts of oppression and terrorism which
their program involved. Chief among the instrumentalities used by
them are the SS, from the personnel of which the Gestapo is consti-
tuted, and the SA. These organizations consist of exactingly screened
volunteers who are pledged to absolute obedience. The members of
these organizations are also the personnel primarily relied upon to
carry on postwar guerilla and underground operations.

IV. Difficulties of an Effective War Crimes Program

Difficulties of identification and proof. The names of the chief Ger-
man leaders are well known, and the proof of their guilt will not offer
great difficulties. However, the crimes to be punished have been com-
mitted upon such a large scale that the problem of identification, trial
and punishment of their perpetrators presents a situation without
parallel in the administration of criminal justice. In thousands of
cases, it will be impossible to establish the offender’s identity or to
connect him with the particular act charged. Witnesses will be dead,
otherwise incapacitated and scattered. The gathering of proof will
be laborious and costly, and the mechanical problems involved in un-
covering and preparing proof of particular offenses one of appalling
dimensions. It is evident that only a negligible minority of the
offenders will be reached by attempting to try them on the basis of
separate prosecutions for their individual offenses. It is not unlikely,
in fact, that the Nazis have been counting on just such considerations,
together with delay and war weariness, to protect them against pun-
ishment for their crimes if they lost the war.

Legal Difficulties. The attempt to punish the Nazi leaders and their
associates for all of the atrocities committed by them also involves
serious legal difficulties. Many of these atrocities, as noted in your
statement on the subject of persecution dated 24 March 1944, were
“begum by the Nazis in the days of peace and multiplied by them a hun-
dred times in time of war.” These pre-war atrocities are neither “war
crimes” in the technical sense, nor offenses against international law;
and the extent to which they may have been in violation of German
law, as changed by the Nazis, is doubtful. Nevertheless, the declared
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policy of the United Nations is that these crimes, too, shall be punished ;
and the interests of postwar security and a necessary rehabilitation of
German peoples, as well as the demands of justice, require that this be
done.

V. Recommended Program

A fter Germany’s unconditional surrender the United Nations could,
if they elected, put to death the most notorious Nazi criminals, such as
Hitler or Himmler, without trial or hearing. We do not favor this
method. While it has the advantages of a sure and swift disposition,
it would be violative of the most fundamental principles of justice, com-
mon to all the United Nations. This would encourage the Germans
to turn these criminals into martyrs, and, in any event, only a few
individuals could be reached in this way.

We think that the just and effective solution lies in the use of the
judicial method. Condemnation of these criminals after a trial, more-
over, would command maximum public support in our own times and
receive the respect of history. The use of the judicial method will, in
addition, make available for all mankind to study in future years an
authentic record of Nazi crimes and criminality.

We recommend the following:

The German leaders and the organizations employed by them, such as
those referred to above (SA, SS, Gestapo), should be charged both with
the commission of their atrocious crimes, and also with joint participa-
tion in a broad criminal enterprise which included and intended these
crimes, or was reasonably calculated to bring them about. The allega-
tion of the criminal enterprise would be so couched as to permit full
proof of the entire Nazi plan from its inception and the means used in
its furtherance and execution, including the prewar atrocities and those
committed against their own nationals, neutrals, and stateless persons,
as well as the waging of an illegal war of aggression with ruthless dis-
regard for international law and the rules of war. Such a charge
would be firmly founded upon the rule of liability, common to all penal
systems and included in the general doctrines of the laws of war, that
those who participate in the formulation and execution of a criminal
plan involving multiple crimes are jointly liable for each of the offenses
committed and jointly responsible for the acts of each other. Under
such a charge there are admissible in evidence the acts of any of the
conspirators done in furtherance of the conspiracy, whether or not these
acts were in themselves criminal and subject to separate prosecution as
such.

The trial of this charge and the determination of the guilty parties
would be carried out in two stages:
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The United Nations would, in the first instance, bring before an
international tribunal created by Executive Agreement, the highest
ranking German leaders to a number fairly representative of the groups
and organizations charged with complicity in the basic criminal plan.
Adjudication would be sought not only of the guilt of those individuals
physically before the court, but also of the complicity of the members
of the organizations included within the charge. The court would
make findings adjudicating the facts established, including the nature
and purposes of the criminal plan, the identity of the groups and organ-
izations guilty of complicity in it, and the acts committed in its execu-
tion. The court would also sentence those individual defendants phys-
ically before it who are convicted.

The above would complete the mission of this international tribunal.

Thereafter, there would be brought before occupation courts the
individuals not sent back for trial under the provisions of the Mos-
cow Declaration, and members of the organizations who are charged
with complicity through such membership, but against whom there is
not sufficient proof of specific atrocities. In view of the nature of the
charges and the representative character of the defendants who were
before the court in the first trial, the findings of that court should
justly be taken to constitute a general adjudication of the criminal
character of the groups and organizations referred to, binding upon
all the members thereof in their subsequent trials in occupation courts.
In these subsequent trials, therefore, the only necessary proof of guilt
of any particular defendant would be his membership in one of those
organizations. Proof would also be taken of the nature and extent
of the individual’s participation. The punishment of each defendant
would be made appropriate to the facts of his particular case. In
appropriate cases, the penalty might be imprisonment at hard labor
instead of the death penalty, and the offenders could be worked in
restoring the devastated areas.

Individual defendants who can be connected with specific atrocities
will be tried and punished in the national courts of the countries con-
cerned, as contemplated in the Moscow Declaration.

VI. Nature and Composition of Tribunals

We favor the trial of the prime leaders by an international mili-
tary commission or military court, established by Executive Agree-
ment of the heads of State of the interested United Nations. This
would require no enabling legislation or treaty. If deemed preferable
the tribunal could be established by action of the Supreme Authority
(Control Council for Germany).

The court might consist of seven members, one each to be appointed
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by The British Commonwealth, the United States, the Soviet Union
and France, and three to be appointed by agreement among the other
United Nations who become parties to the proposed procedure.

The court may consist of civilian or military personnel, or both.
We would prefer a court of military personnel, as being less likely
to give undue weight to technical contentions and legalistic argu-
ments.

The subsequent trials would be had, as noted, in occupation courts;
or in the national courts of the country concerned or in their own
military courts; or, if desired, by international military courts.

VIL Preparation of Case

A successful prosecution of the basic charge will manifestly depend
upon early, careful, and thorough compilation of the necessary evi-
dence. This is particularly important with regard to so much of the
cage as involves the basic eriminal plan. Success will depend, further,
upon cooperative action in this regard among the interested United
Nations, and the early establishment of a competent executive and
technical staff to carry out the project.

In our opinion, the United Nations War Crimes Commission can-
not be satisfactorily employed for this purpose, and having per-
formed its mission, may now be dissolved.

We recommend that there be set up a full time executive group
consisting of one military representative each of the British Com-
monwealth, the United States, the Soviet Union, and France. This
group should have under it an adequate staff of attorneys and research
personnel to search out the available data, analyze them, prepare the
charges to conform to the proof, and arrange the evidence for pre-
sentation to the international military tribunal.

VIII. Soviet Attitude

The Soviet attitude, we believe, is indicated in the Note of M.
Molotov attached hereto. The position taken therein is that the
Soviet Union is ready to support all practical measures on the part
of the Allied and friendly governments in bringing the Hitlerites
and their accomplices to justice, and favors their trial before “the
courts of the special international tribunal” and their punishment in
accordance with applicable criminal law.

IX. British Attitude

In an Aide Memoire from the British Embassy to the Department
of State dated October 30, 1944, the British Foreign Office indicates
that it is prepared to agree and to cooperate in establishing Mixed
Military Tribunals to deal with cases which for one reason or another



DOCUMENT 1 9

could not be tried in national courts. This would appear, according to
the Aide Memoire, to include those cases where a person is accused
of having committed war crimes against the nationals of several of

the United Nations.
HL.S,

E.S.
F.B.

Annexed

Statement by the President
[Released to the press by the White House, October 7, 1942]

On August twenty-first I said that this Government was constantly
receiving information concerning the barbaric crimes being committed
by the enemy against civilian populations in occupied countries, par-
ticularly on the continent of Europe. I said it was the purpose of this
Government, as I knew it to be the purpose of the other United Nations,
to see that when victory is won the perpetrators of these crimes shall
answer for them before courts of law,

The commission of these crimes continues.

I now declare it to be the intention of this Government that the
successful close of the war shall include provision for the surrender
to the United Nations of war criminals.

With a view to establishing responsibility of the guilty individuals
through the collection and assessment of all available evidence, this
Government is prepared to cooperate with the British and other
Governments in establishing a United Nations Commission for the
Investigation of War Crimes.

The number of persons eventually found guilty will undoubtedly
be extremely small compared to the total enemy populations. It is
not the intention of this Government or of the Governments associated
with us to resort to mass reprisals. It is our intention that just and
sure punishment shall be meted out to the ringleaders responsible for
the organized murder of thousands of innocent persons and the
commission of atrocities which have violated every tenet of the
Christian faith.

Annexed
German Policy of Extermination of the Jewish Race

[Released to the press by the Department of State December 17, 1942]
The attention of the Belgian, Czechoslovak, Greek, Luxembourg,
Netherlands, Norwegian, Polish, Soviet, United Kingdom, United
States, and Yugoslav Governments and also of the French National
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Committee has been drawn to numerous reports from Europe that the
German authorities, not content with denying to persons of Jewish
race in all the territories over which their barbarous rule has been
extended the most elementary human rights, are now carrying into
effect Hitler’s oft-repeated intention to exterminate the Jewish people
in Europe. From all the occupied countries Jews are being trans-
ported in conditions of appalling horror and brutality to eastern
Europe. InPoland, which hasbeen made the principal Nazi slaughter-
house, the ghettos established by the German invader are being system-
atically emptied of all Jews except a few highly skilled workers
required for war industries. None of those taken away are ever
heard of again. The able-bodied are slowly worked to death in labor
camps. The infirm are left to die of exposure and starvation or are
deliberately massacred in mass executions. The number of victims of
these bloody cruelties is reckoned in many hundreds of thousands of
entirely innocent men, women, and children.

The above-mentioned Governments and the French National Com-
mittee condemn in the strongest possible terms this bestial policy of
cold-blooded extermination. They declare that such events can only
strengthen the resolve of all freedom-loving peoples to overthrow the
barbarous Hitlerite tyranny. They reaffirm their solemn resolution to
insure that those responsible for these crimes shall not escape retribu-
tion and to press on with the necessary practical measures to this end.

Annexed
78th Congress House Calendar No. 53
1st Session [Report No. 252]

S. Con. Res.
IN THE HOUSE OF REPRESENTATIVES

March 11, 1943
Refetred to the Committee on Foreign Affairs
March 16, 1943
Referred to the House Calendar and ordered to be printed

Concurrent Resolution

Whereas the American people view with indignation the atrocities
inflicted upon the civilian population in the Nazi occupied countries,
and especially the mass murder of Jewish men, women, and children ;
and

Whereas this policy of the Nazishas created a reign of terror, brutality,
and extermination in Poland and other countries in Eastern and
Central Europe: Now, therefore, be it
Resolved by the Senate (the House of Representatives concurring),

That these brutal and indefensible outrages against million of help-

less men, women, and children should be, and they are hereby, con-

demned as unworthy of any nation or any regime which pretends
to be civilized ;
Resolved further, That the dictates of humanity and honorable con-
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duct in war demand that this inexcusable slaughter and mistreatment.
chall cease and that it is the sense of this Congress that those guilty,
directly or indirectly, of these criminal acts shall be held accountable
and punished in a manner commensurate with the offenses for which
they are responsible.

Passed the Senate March 9, 1943.
Attest: Epwin A. Harsey,

Secretary.

Annexed

Statement Signed by President Roosevelt, Prime Minister
Churchill and Premier Stalin Regarding Atrocities

[Released to the press by the Department of State, November 1, 1943 1]

The United Kingdom, the United States and the Soviet Union have
received from many quarters evidence of atrocities, massacres and cold-
blooded mass executions which are being perpetrated by Hitlerite
forces in many of the countries they have overrun and from which they
are now being steadily expelled. The brutalities of Hitlerite domina-
tion are no new thing and all peoples or territories in their grip have
suffered from the worst form of Government by terror. What is new
is that many of these territories are now being redeemed by the advanc-
ing armies of the liberating powers and that in their desperation, the
recoiling Hitlerite Huns are redoubling their ruthless cruelties. This
is now evidenced with particular clearness by monstrous crimes of the
Hitlerites on the territory of the Soviet Union which is being liberated
from Hitlerites, and on French and Italian territory.

Accordingly, the aforesaid three Allied Powers, speaking in the
interests of the thirty-three United Nations, hereby solemnly declare
and give full warning of their declaration as follows: At the time of
granting of any armistice to any government which may be set up in
Germany, those German officers and men and members of the Nazi
Party who have been responsible for or have taken a consenting part
in the above atrocities, massacres and executions will be sent back to
the countries in which their abominable deeds were done in order that
they may be judged and punished according to the laws of these lib-
erated countries and of the free governments which will be erected
therein. Lists will be compiled in all possible detail from all these
countries, having regard especially to invaded parts of the Soviet

1The four declarations drawn up at the Conference of Foreign Ministers in
Moscow Oct. 19-30, 1943, were released to the press on Nov. 1. The date,
Oct. 30, appeared on one of these declarations and is frequently used with
reference to the others as well. The documents in this volume which cite the
Moscow declaration on atrocities sometimes refer to “the declaration of October
30” and sometimes to “the declaration issued on November 1.”
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Union, to Poland and Czechoslovakia,to Yugoslavia and Greece includ-
ing Crete and other islands, to Norway, Denmark, Netherlands, Bel-
gium, Luxembourg, France and Italy.

Thus, Germans who take part in wholesale shooting of Ttalian offi-
cers or in the execution of French, Dutch, Belgian or Norwegian hos-
tages or of Cretan peasants, or who have shared in slaughters inflicted
on the people of Poland or in territories of the Soviet Union which
are now being swept clear of the enemy, will know they will be brought
back to the scene of their crimes and judged on the spot by the peoples
whom they have outraged. Let those who have hitherto not imbrued
their hands with innocent blood beware lest they join the ranks of the
guilty, for most assuredly the three Allied Powers will pursue them to
the uttermost ends of the earth and will deliver them to their accusers
in order that justice may be done.

The above declaration is without prejudice to the case of major
criminals, whoss offenses have no particular geographical localization
and who will be punished by joint decision of the Governments of the

Allies,

Annexed

Statement by the President
[Released to the press by the White House, March 24, 1944]

The United Nations are fighting to make a world in which tyranny
and aggression can not exist; a world based upon freedom, equality
and justice; a world in which all persons regardless of race, color or
creed may live in peace, honor and dignity.

In the meantime in most of Europe and in parts of Asia the system-
atic torture and murder of civilians—men, women and children—by
the Nazis and the Japanese continue unabated. In areas subjugated
by the aggressors innocent Poles, Czechs, Norwegians, Dutch, Danes,
French, Greeks, Russians, Chinese, Filipinos—and many others—are
being starved or frozen to death or murdered in cold blood in a
campaign of savagery.

The slaughters of Warsaw, Lidice, Kharkov and Nanking—the
brutal torture and murder by the Japanese, not only of civilians but of
our own gallant American soldiers and fliers—these are startling ex-
amples of what goes on day by day, year in and year out, wherever the
Nazis and the Japs are in military control—free to follow their
barbaric purpose.

In one of the blackest crimes of all history—begun by the Nazis
in the day of peace and multiplied by them a hundred times in time
of war—the wholesale systematic murder of the Jews of Europe goes
on unabated every hour. As a result of the events of the last few days
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hundreds of thousands of Jews, who while living under persecution
have at least found a haven from death in Hungary and the Balkans,
are now threatened with annihilation as Hitler’s forces descend more
heavily upon these lands. That these innocent people, who have
already survived a decade of Hitler’s fury, should perish on the very
eve of triumph over the barbarism which their persecution symbolizes,
would be a major tragedy.

It is therefore fitting that we should again proclaim our determina-
tion that none who participate in these acts of savagery shall go un-
punished. The United Nations have made it clear that they will pursue
the guilty and deliver them up in order that Justice be done. That
warning applies not only to the leaders but also to their functionaries
and subordinates in Germany and in the satellite countries. All who
knowingly take part in the deportation of Jews to their death in
Poland or Norwegians and French to their death in Germany are
equally guilty with the executioner. All who share the guilt shall
share the punishment.

Hitler is committing these crimes against humanity in the name of
the German people. I ask every German and every man everywhere
under Nazi domination to show the world by his action that in his heart
he does not share these insane criminal desires. Let him hide these
pursued victims, help them to get over their borders, and do what he
can to save them from the Nazi hangman. T ask him also tokeep watch,
and to record the evidence that will one day be used to convict the
guilty.

In the meantime, and until the victory that is now assured is won,
the United States will persevere in its efforts to rescue the victims of
brutality of the Nazis and the Japs. In so far as the necessity of mili-
tary operations permit this Government will use all means at its
command to aid the escape of all intended victims of the Nazi and Jap
executioner—regardless of race or religion or color. We call upon the
free peoples of Burope and Asia temporarily to open their frontiers
to all victims of oppression. We shall find havens of refuge for them,
and we shall find the means for their maintenance and support until
the tyrant is driven from their homelands and they may return.

In the name of justice and humanity let all freedom loving people
rally to this righteous undertaking.

Reply by the Soviet Government?

The Soviet Government replied on October 14th, 1942, by the fol-
lowing Note of M. Molotov, the People’s Commissar for Foreign Af-
fairs, to the Note Verbale presented to it by the Czechoslovak Minister

*This is a reply to a note verbale which was not included in the memorandum
to the President.

781985—49——38
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and a representative of the French National Committee on behalf of
the Belgian Government, the Czechoslovak Government, the French
National Committee, the Greek Government, the Luxembourg Govern-
ment, the Netherlands Government, the Norwegian Government, the
Polish Government and the Yugoslav Government :

(Text)

My pEAR MINISTER,

In reply to the Note of July 23rd which I received from you and
M. Garraux, I have the honour to transmit to you herewith the text
of the declaration by the Soviet Government on the responsibility of
the Hitlerite interlopers and their henchmen for the crimes which they
have committed in the occupied countries of Europe.

The Chairman of the Council of People’s Commissars of the
U.S.S.R., Joseph Vissarionovich Stalin, having acquainted himself
with the collective appeal from representatives of countries tempo-
rarily occupied by Hitlerite Germany, and having given a solemn
warning as to the responsibility for the crimes perpetrated by the
Hitlerites on the territory seized by them, instructed the People’s
Commissariat for Foreign Affairs, to bring the notice of the Govern-
ments of Czechoslovakia, Poland, Yugoslavia, Norway, Greece, Bel-
gium, Holland and Luxembourg and the French National Committee
the following declaration of the Soviet Government :

The Soviet Government and the entire Soviet people are imbued
with feelings of fraternal solidarity and profound sympathy for the
sufferings and courageous struggle of the peoples of the countries of
Europe occupied by the Hitlerites.

The misery, degradation and privation inflicted on these peoples
by Hitlerite tyranny is all the more understood by the peoples of the
Soviet Union since the Hitlerite invaders, in the Soviet areas tem-
porarily occupied by them, are perpetrating crimes and atrocities on
a monstrous scale; mass murders of civilians, destruction of towns
and villages, plunder and ruin of the population, brutal violation of
women, children and the aged, enslavement of hundreds of thousands
of people.

The Soviet Government once more confirms the universal and de-
liberate character of the bloody crimes of the Hitlerite invaders, which
prove that the German Fascist Government and its accomplices, in
striving to enslave the peoples of the occupied countries, to destroy
their culture and debase their national dignity, have also made it their
aim to carry out the direct, physical annihilation of a considerable
section of the population of the territories captured by them.

The Soviet Government at the same time puts on record that neither
by their methods of annihilation and crime, nor by their incitement
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to internecine strife, nor by their plunder and starvation, nor by their
bloody crimes have the German Fascists succeeded in breaking the
will of the European peoples to struggle against the invaders for the
liberation and restoration of their independent countries.

Dauntless in the face of the inevitable sacrifices which the just, lib-
erating struggle brings in its train, and knowing neither mercy to the
enemy nor to his accomplices, the patriots of the countries oppressed
by the Hitlerites are making use of all available means of struggle
against the invaders, including the launching of popular guerilla
warfare.

The courageous fighters for the honour, freedom and independence
of the peoples oppressed by the Nazis make every effort to inflict the
greatest possible losses on the Hitlerite invaders and the German war
machine.

They sabotage war industry and production in occupied territories,
using a variety of methods—from slowing down output, and lowering
the quality of the work to the calling of strikes, to mass withdrawals
from production, destruction of machinery and production, diversion-
ist acts in workshops, power stations and mines.

They sabotage the deliveries of agricultural produce to the German
oppressors. They frustrate the Hitlerite measures to recruit for Ger-
many’s factories foreign workers, doomed to slave labour on the pro-
duction of guns intended for use against the Allies and the oppressed
peoples of Europe.

They are fighters against the violent German brigands and imperial-
ists and strive to despoil the war supplies and raw materials of the
invaders. They break down enemy communications, tear up rails, blow
up bridges, derail trains, inflict damage on mercantile and naval ves-
sels, cut telegraph and telephone wires.

They give practical aid to operations by the Allied air forces over
occupied Hitlerite territory. They sabotage the measures of military
and civil occupation authorities. They punish with death these guilty
of organizing and carrying out Hitlerite violence and terror, as well
as those traitors who give aid to the invaders.

The most substantial losses have been inflicted on the enemy in
those countries where, on the lines of the great movement of people’s
avengers—guerillas—who are fighting against the invaders in tem-
porarily-occupied Soviet territories, armies of patriots have fear-
lessly taken this path of armed struggle against the invader, such as
has occurred in particular in Yugoslavia.

There is not the slightest doubt that the successful development of
this glorious liberating struggle in all its forms will become one of
the most important conditions making for the final defeat of the com-
mon enemy, and will bring nearer the retribution justly demanded by
the representatives of the countries occupied by Hitlerite Germany.
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In the note of Vyacheslav Molotov, People’s Commissar for Foreign
Affairs of the U.S.S.R., dated November 25th, 1941, on the abom-
inable crimes of the German authorities against Soviet prisoners of
war, and that dated January 6th, 1942, on the universal plunder and
ruin of the population and the monstrous atrocities of the German
authorities in Soviet territories captured by them, and that dated
April 27th, 1942, on the monstrous atrocities and brutal violence of
the German Fascist invaders in Soviet districts occupied by them
and on the responsibility of the German Government and Military
Command for these crimes, sent to all Governments with which the
Soviet Union has diplomatic relations, the Soviet Government laid
full responsibility for the inhuman and brigandly acts of German
troops on the criminal Hitlerite Government of Germany.

It declared that the Hitlerite Government and its accomplices would
not escape responsibility and deserved punishment for all the unprece-
dented atrocities perpetrated against the peoples of the U.S.S.R. and
against all the freedom-loving countries.

The Soviet Government declared in addition, that its organs would
make a detailed record of these crimes and atrocities of the Hitlerite
Army, for which the outraged Soviet people justly demand and will
obtain retribution.

Having received information ahout the monstrous atrocities per-
petrated and being perpetrated by the Hitlerites, by order of the
Government and military and civil authorities of Germany, on the
territories of France, Czechoslovakia, Poland, Yugoslavia, Norway,
Greece, Belgium, Holland and Luxembourg, and giving the widest
publicity to the information received from these countries, the Soviet
Government once more declares to the world its inflexible determina-
tion that the criminal Hitlerite Government and all its accomplices
must and shall suffer deserved, stern punishment for the crimes per-
petrated against the peoples of the Soviet Union and against all free-
dom-loving peoples in territories temporarily occupied by the German
army and its accomplices.

The Soviet Government approves and shares the just desire expressed
in the collective Note received, that those guilty of the crimes indicated
shall be handed over to judicial courts and prosecuted, and that the
sentence passed on them shall be put into execution.

The Soviet Government is ready to support all practical measures
to this end on the part of Allied and friendly Governments, and counts
upon all interested States giving each other mutual assistance in seek-
ing out, handing over, bringing to court and passing sentence on the
Hitlerites and their accomplices guilty of the organization, promotion
or perpetration of crimes on occupied territory.

The Soviet Government is in agreement with the declaration of Mr,
Roosevelt, President of the United States of America, made in his
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speech of October 12th, on the question of punishing the Nazi leaders
concretely responsible for countless acts of brutality, i. e., that the
clique of leaders and their cruel accomplices must be mentioned by
name, arrested and tried according to the criminal code.

The whole of mankind knows the names and bloody crimes of the
leaders of the criminal Hitlerite clique: Hitler, Goering, Hess,
Goebbels, Himmler, Ribbentrop, Rosenberg and other organizers of
German brutalities from among the leaders of Fascist Germany.

The Soviet Government considers that, like the governments of all
states defending their independence against the Hitlerite hordes, it is
obliged to regard the stern punishment of the aforesaid leaders of the
criminal Hitlerite clique as its immediate duty to the countless widows,
orphans, relatives and friends of all those innocent people who have
been brutally tortured and killed by order of the criminals named.

The Soviet Government considers it essential to hand over without
delay to the courts of the special international tribunal, and to punish
according to all the severity of the criminal code, any of the leaders of
Fascist Germany who in the course of the war have fallen into the
hands of States fighting against Hitlerite Germany.

Renewing at the present time its warning of the full weight of
responsibility which the criminal Hitlerite leaders and all their ac-
complices bear for the monstrous atrocities perpetrated by them, the
Soviet (Government considers it opportune to confirm the conviction,
expressed in its official declaration, that the Hitlerite Government,
which recognizes only brute force, must be smashed by the all-powerful
forces of the freedom-loving peoples, since the interests of the whole of
mankind demand that as soon as possible the band of barefaced mur-
derers called the government of Hitlerite Germany, shall be finished
with once and for all.

Thanking you in advance, I beg you to communicate this declaration
to your Government, as well as the Governments of Poland, Yugo-
slavia, Greece, Belgium, Norway, Holland and Luxembourg.

Please accept the assurance of my profound regard.

People’s Commissar for Foreign A ffairs,
V. Mor.oTov.
To M. Z. FIERLINGER,
Envoy Extraordinary and Minister Plenipotentiary of Czecho-
slovakia,
Kuibishev.



II. Aide-Mémoire from the United Kingdom,
Aprilg_z 3, 1945

Note: On April 23, 1945, the following side-mémoire was handed to
Judge Samuel Rosenman, assistant to the President, by Sir Alexander
Cadogan.

1. H.M.G. assume that it is beyond question that Hitler and a number
of arch-criminals associated with him (including Mussolini) must, so
far as they fall into Allied hands, suffer the penalty of death for thelr
conduct leading up to the war and for the wickedness which they have
either themselves perpetrated or have authorized in the conduct of the
war. It would be manifestly impossible to punish war criminals of a
lower grade by a capital sentence pronounced by a Military Court
unless the ringleaders are dealt with with equal severity. This is really
involved in the concluding sentence of the Moscow Declaration on
this subject, which reserves for the arch-criminals whose offences have
no special localization treatment to be determined in due course by the
Allies.

2. It being conceded that these leaders must suffer death, the question
arises whether they should be tried by some form of tr1bunal claiming
to exercise judicial functions, or whether the decision taken by the
Allies should be reached and enforced without the machinery of a trial.
H.M.G. thoroughly appreciate the arguments which have been ad-
vanced in favour of some form of preliminary trial. But H.M.G. are
also deeply impressed with the dangers and difficulties of this course,
and they wish to put before their principal Allies, in a connected form,
the arguments which have led them to think that execution without
trial is the preferable course.

8. The central consideration for deciding this difficult choice must,
in H.M.G.’s view, be reached by asking—what is the real charge which
Allied people and the world as a whole makes against Hitler? It is
the totality of his offences against the international standard which
civilised countries try to observe which makes him the scoundrel that
he is. If he were to be indicted for these offences in the manner that
is necessary for reasons of justice in a criminal court, and if his fate is
to be determined on the conclusion reached by the tribunal as to the
truth of this bundle of charges and the adequacy of the proof, it seems

18
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impossible to conceive that the trial would not be exceedingly long and
elaborate. He, of course, must have in such a trial all the rights prop-
erly conceded to an accused person. He must be defended, if he wishes,
by counsel, and he must call any relevant evidence. According to Brit-
ish ideas, at any rate, his defence could not be forcibly shut down or
limited because it involves a great expenditure of time. There is
nothing upon which British opinion is more sensitive in the realm of
criminal procedure than the suspicion that an accused person—what-
ever the depths of his crime—has been denied his full defence.

4. There is a further consideration which, in the view of HM.G.
needs to be very carefully weighed. If the method of public trial were
adopted, the comment must be expected from the very start to be that
the whole thing is a “put-up job” designed by the Allies to justify a
punishment they have already resolved on. Hitler and his advisers—
if they decide to take part and to challenge what is alleged—may be
expected to be very much alive to any opportunity of turning the tables.
Public opinion as the trial goes on is likely to weary at the length of
the process. It is difficult to think that anybody would in the course
of time look on Hitler as an injured man, but it is by no means unlikely
that a long trial will result in a change of public feeling as to the justi-
fication of trying Hitler at all. Will not some people begin to say
“The man should be shot out of hand”? And if in the complicated and
novel procedure which such a trial is bound to adopt—for Russian,
American and British ideas must in some way be amalgamated—the
defence secured some unexpected point, is there not a danger of the trial
being denounced as a farce?

5. There is a further point. Reference has been made above to
Hitler’s conduct leading up to the war as one of the crimes on which
the Allies would rely. There should be included in this the unpro-
voked attacks which, since the original declaration of war, he has made
on various countries. These are not war crimes in the ordinary sense,
nor is it at all clear that they can properly be described as crimes
under international law. These would, however, necessarily have to
be part of the charge and if the tribunal had—as presumably they
would have—to proceed according to international law, an argument,
which might be a formidable argument, would be open to the accused
that this part of the indictment should be struck out. It may well be
thought by some that these acts ought to be regarded as crimes under
international law. Under the procedure suggested this would be a
matter for the tribunal, and would at any rate give the accused the
opportunity of basing arguments on what has happened in the past
and what has been done by various countries in declaring war which
resulted in acquiring new territory, which certainly were not regarded
at the time as crimes against international law.
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6. H.M.G. earnestly hope that their Allies will consider the argu-.
ments set out above for they are most anxious that a very early agree-
ment should be reached as to the method of dealing with Hitler and
his chief associates, and that the method should be one in which the
principal Allies concur. It would in any case be valuable if a docu-
ment could now be drawn up giving the reasoned basis for the pun-
ishment of the men concerned.



IT1. Executive Order by President Truman,
May 2, 1945

EXECUTIVE ORDER 9547: ProviDING FOR REPRESEN-
TATION OF THE UNITED STATES in Preparing and Prosecuting
Charges of AtrociTiEs AND War CriMEs Against the Leaders
of THE Eurorean Axis Powers and Their Principal AGenTs
AND ACCESSORIES

By virtue of the authority vested in me as President and as Com-
mander in Chief of the Army and Navy, under the Constitution and
statutes of the United States, it is ordered as follows:

1. Associate Justice Robert H. Jackson is hereby designated to act
as the Representative of the United States and as its Chief of Counsel
in preparing and prosecuting charges of atrocities and war crimes
against such of the leaders of the FEuropean Axis powers and their
principal agents and accessories as the United States may agree with
any of the United Nations to bring to trial before an international
military tribunal. He shall serve without additional compensation
but shall receive such allowance for expenses as may be authorized by
the President.

2. The Representative named herein is authorized to select and rec-
ommend to the President or to the head of any executive department,
independent establishment, or other federal agency necessary person-
nel to assist in the performance of his duties hereunder. The head
of each executive department, independent establishment, and other
federal agency is hereby authorized to assist the Representative named
herein in the performance of his duties hereunder and to employ such
personnel and make such expenditures, within the limits of appro-
priations now or hereafter available for the purpose, as the Repre-
sentative named herein may deem necessary to accomplish the purposes
of this order, and may make available, assign, or detail for duty with
the Representative named herein such members of the armed forces
and other personnel as may be requested for such purposes.

3. The Representative named herein is authorized to cooperate with,
and receive the assistance of, any foreign Government to the extent
deemed necessary by him to accomplish the purposes of this order.

Harry S. TRoMAN
Tre Warre House,

May 2, 1945.
21



IV. American Draft of Definitive Proposal,
Presented to Foreign Ministers at
San Francisco, April 1945

Note: At the time of President Roosevelt’s death in April 1945, Judge
Samuel Rosenman was in Europe representing the President and en-
deavoring to obtain agreement by the United Kingdom to proceed with
the trial of war criminals in general conformity with the plan outlined in
the Yalta proposal. Under President Truman’s direction Judge Rosen-
man continued these efforts at San Francisco at the time of the United Na-
tions Conference on International Organization. Representatives of the
State, War, and Justice Departments, in conference with Justice Jackson,
had reduced the proposal to a draft protocol which Judge Rosenman,
accompanied by representatives of the three Depariments, took to San
Francisco. At San Francisco minor revisions were made of the draft and,
as revised, it was delivered to Foreign Ministers Eden of the United King-
dom, Molotov of the Union of Soviet Socialist Republics, and Bidault of
the Provisional Government of France. This was the first submission of
a proposed agreement by the United States and was the basis on which the
Foreign Ministers accepted, in principle, the plan for trial.

No action was taken at San Francisco other than informal discussions
held between May 2 and May 10. These resulted in acceptance by the
four Governments of the following general principles: first, trial of the
major war criminals rather than political disposition; second, return of
criminals whose crimes had fixed geographic localization to the countries
where their crimes were committed; third, an international military tri-
bunal to hear the cases of the major war criminals; and fourth, a commit-
tee of four representatives or chiefs of counsel to prepare and manage
the prosecutions, one to represent each of the four Governments, the
United Kingdom, the French Republic, the Union of Soviet Socialist Re-
publics, and the United States. It was agreed that after the San Francisco
Conference, and probably at Washington, meetings of representatives
would be held to formulate definitive agreements.

The draft of the proposed protocol as submitted at San Francisco

follows:
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EXECUTIVE AGREEMENT

PARTIES

1. This Executive Agreement is entered into by the Governments
of the Union of Soviet Socialist Republics, the United States of Amer-
ica, the United Kingdom of Great Britain and Northern Ireland, and
the Provisional Government of the French Republic, acting by their
respective duly authorized representatives, on their own behalf and on
behalf of any other members of the United Nations who shall adhere
to this Agreement as hereinbelow provided.

2. All members of the United Nations shall be invited by the Gov-
ernment of the United Kingdom, acting on behalf of the other signa-
tories hereto, to adhere to this Agreement. Such adherence shall in
each case be notified to the Government of the United Kingdom which
shall promptly inform the other parties to this A greement.

8. For convenience, (a) the four signatories will sometimes be
referred to as “the Signatories,” (5) the members of the United Nations
adhering hereto as provided in the preceding Article will sometimes
be referred to as “the Adherents,” and (¢) the Signatories and all
Adherents will sometimes be collectively referred to as “the parties to
this Agreement.”

POLICY AND PURPOSE

4. The United Nations have on various occasions pledged themselves
that those responsible for the atrocities and crimes committed by the
Axis Powers or any officer or agent thereof shall not escape punishment.
These atrocities and crimes include those which will be charged as
provided in Article 6 of this A greement.

5. The United Kingdom, the United States, and the Soviet Union in
the Declaration issued at Moscow November 1,1943 stated :

(1) that those German officers and men who have been responsible
for or have taken a consenting part in these atrocities “will be sent back
to the countries in which their abominable deeds were done in order
that they may be judged and punished according to the laws of these
liberated countries and of the free governments which will be erected
therein”; and

(2) that the above declaration was “without prejudice to the case
of major criminals, whose offenses have no particular geographical
localization and who will he punished by joint decision of the Govern-
ments of the Allies”. '

This Agreement is entered into in order to establish the necessary
measures for bringing to justice the major criminals referred to above,
their principal agents and accessories, and all other offenders who are
not sent back for trial to the countries in which their atrocities and
* crimes were committed.
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DECLARATION REGARDING THE CRIMINAL ACTS
TO BE CHARGED

6. The parties to this Agreement agree to bring to trial, in the names
of their respective peoples, the persons referred to in Article 5 for their
responsibility for the following criminal acts:

a. Violation of the customs and rules of warfare.

b. Invasion by force or threat of force of other countries in violation
of international law or treaties.

¢. Initiation of war in violation of international law or treaties.

d. Launching a war of aggression.

e. Recourse to war as an instrument of national policy or for the solu-
tion of international controversies.

7. This declaration shall also include the right to charge and try
defendants under this Agreement for violations of law other than those
recited above, including but not limited to atrocities and crimes com-
mitted in violation of the domestic law of any A xis Power or satellite or
of any of the United Nations.

DECLARATION REGARDING ACCESSORIAL LIABILITY

8. In any trial of charges pursuant to this Agreement, the prosecu-
tion may invoke where applicable and the tribunal before which the
charges are tried shall recognize and apply the general rule of lia-
bility that those who participate in the formulation and execution of
a criminal plan involving multiple crimes are liable for each of the
offenses committed and responsible for the acts of each other.

DECLARATION REGARDING DEFENSES

9. No indictment, statement of charges, or other document of ar-
raignment shall be deemed legally insufficient which charges viola-
tion of law as set forth in this Agreement.

10. The parties to this Agreement declare that any defense based
upon the fact that the accused is or was the head or purported head
or other principal official of a state is legally inadmissible, and will
not be entertained by any tribunal before which charges brought pur-
suant to this Agreement are tried.

11, The fact that a defendant acted pursuant to order of a superior
or government sanction shall not constitute an absclute defense but
may be considered either in defense or in mitigation of punishment if
the tribunal before which the charges are being tried determines that

justice so requires.
DUE PROCESS FOR DEFENDANTS

12. In order to insure fair trial for defendants charged with crime
pursuant to this Agreement, it is declared that the following is re-
quired in order to constitute due process in their behalf
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2. Reasonable notice shall be given to the defendants of the charges
against them and of the opportunity to defend. Such notice may be
actual or constructive. Any tribunal before which charges are tried
pursuant to this Agreement shall have the right to determine what
constitutes reasonable notice in any given instance.

. The defendants physically present before the tribunal (a) will
be furnished with copies, translated into their own language, of any
indictment, statement of charges or other document of arraignment
upon which they are being tried, and () will be given fair opportunity
to be heard in their defense personally and by counsel. The tribunal
shall determine to what extent proceedings against defendants may
be taken without their presence.

¢. Organizations, official or unofficial, may be charged pursuant to
this Agreement with criminal acts or with complicity therein by pro-
ducing before the tribunal and putting on trial such of their number
as the tribunal may determine to be fairly representative of the group
or organization in question.

d. Upon conviction of an organization hereunder, the tribunal shall
make written findings and enter written judgment finding and ad-
judicating the charges against such organization and the representa-
tive members on trial. Such findings and judgment shall be given
full faith and credit with respect to the criminal purposes and activ-
ities of the organization in any subsequent trial hereunder of a person
charged with criminal liability through membership in such organi-
zation. Upon proof of such membership the burden shall be upon the
defendant to establish any circumstances relating to his membership
or participation therein which are relevant either in defense or in
mitigation,

EVIDENCE AND PROCEDURE

13. Tribunals established pursuant to this Agreement shall adopt
and apply, to the greatest extent possible expeditious and non-tech-
nical procedures.

14. Such tribunals shall (a) admit any evidence which in their
opinion has probative value, () confine trials strictly to an expedi-
tious hearing of the issues raised by the charges, (¢) disallow action by
defendants the effect of which will be to cause unreasonable delay or
the introduction of irrelevant issues or evidence, and () employ with
all possible liberality simplifications of proof, such as but not limited
to: requiring defendants to make proffers of proof; taking judicial
notice of facts of common knowledge; and utilizing reasonable
presumptions.

TRIBUNALS

15. There shall be set up one or more military tribunals, hereinafter
referred to for convenience as “International Military Tribunal,”
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which shall have jurisdiction to try the leaders of the European Axis
powers and their principal agents and accessories. Each Interna-
tional Military Tribunal shall consist of four members and four al-
ternates, to be appointed as follows: One member and one alternate
each by the representatives of the Control Council for Germany of
the Soviet Union, the United States, the United Kingdom, and
France. The alternate, so far as practicable, shall be present at the
sessions of the tribunal.

16. In the event of the death or incapacity of any member of an
International Military Tribunal, his alternate shall sit in his stead,
and the nation of which he is a citizen shall forthwith appoint another
alternate. Three members of the Tribunal shall constitute a quorum,
and all actions and decisions shall be taken by majority vote of the
members of the Tribunal at any time sitting, except that sentence of
death shall not be imposed on the vote of less than three members.

17. An International Military Tribunal may sit in any zone in Ger-
many, Austria or Italy or in any other country with the consent of
such country. It shall have the power to summon witnesses and to
compel their attendance, to require the production of documents, to
administer oaths, to appoint special masters and other officers, to hold
hearings, and generally to exercise in a manner not inconsistent with
the provisions of this Agreement plenary judicial authority with
respect to the trial of charges brought pursuant to this Agreement.

18. An International Military Tribunal shall have the power to
establish its own rules of procedure, which shall be not inconsistent
with the provisions of this Agreement.

19. Occupation courts or other tribunals may be set up by the Sig-
natories or any of them for the trial of offenders other than those tried
before an International Military Tribunal who are not sent back for
trial to the countries in which their atrocities and crimes were com-
mitted, including offenders charged with criminal liability through
membership in any group or organization as provided in Article 12
(d) of this Agreement.

PUNISHMENT

20. Defendants brought to trial before an International Military
Tribunal as provided in this Agreement shall, upon conviction, suffer
death or such other punishment as shall be determined by the Tribunal
before which they are tried and approved by the Control Council
acting by majority vote. The Control Council, by such vote, may
approve, reduce, or otherwise alter the sentences determined by the
Tribunal, but may not increase the severity thereof.

21. The sentences, when and as approved by the Control Council,
shall be carried into execution in accordance with the written orders
of the Control Council.
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PREPARATION OF CHARGES AND PROSECUTION

99. At the earliest possible time the Soviet Union, the United States,
the United Kingdom and France shall each designate a representative,
and such representatives acting as a group shall prepare the charges
pursuant to Article 6 hereof and shall institute and conduct the prose-
cution. Such representatives shall also prepare and recommend to
the Control Council plans for the prosecution and trial of persons
charged with liability pursuant to Article 12 () through member-
ship in organizations found criminal by an International Military
Tribunal.

93. The representatives shall also be charged with:

(@) recommending to appropriate governmental authorities agree-
ments and measures supplemental to or in addition to this
Agreement, necessary or appropriate to accomplish the objectives
thereof, and

() the maintenance of liaison among and with the appropriate mili-
tary and civil agencies, authorities and commissions of or repre-
senting any of the United Nations with respect to the matters
dealt with in this Agreement.

EMOLUMENTS AND EXPENSES

24. The emoluments and expenses of those members of the Inter-

national Military Tribunal designated by the respective Signatories
as provided in Article 15 of this Agreement and of the representa-
tives provided for in Article 22 of this Agreement, shall be borne by
the respective Signatories by whom they have been appointed.
" 25. The emoluments and expenses of the staffs for the International
Military Tribunal and the representatives and incidental expenses,
such as rent, heat, light, stationery and printing shall be borne in
equal shares by the Signatories.

26. The emoluments and expenses of those occupation courts and
tribunals established as provided in Article 19 of this Agreement shall
be justly apportioned between the Signatories concerned and any
participating Adherents as may be agreed between them.

Doneat - _______ . ____ this the . ____________



V. American Memorandum Presented at
San Francisco, April 30, 1945

Notze: The following memorandum was prepared, as the date indicates,
in reference to an earlier draft than the revision submitted at San Fran-
cisco. It was, however, considered equally applicable to the latter and
was delivered to the Foreign Ministers at San Francisco. Copies were also
later provided to the representatives at the London Conference.

MEMORADUM OF PROPOSALS FOR THE PROS
ECUTION AND PUNISHMENT OF CERTAIN
WAR CRIMINALS AND OTHER OFFENDERS

30 April 1945

1. The Moscow Declaration Did Not Cover the Whole Problem of the
Trial and Punishment of War Criminals.

In the statement jointly issued by President Roosevelt, Premier
Stalin and Prime Minister Churchill on 1 November 1943, usually
referred to as the Moscow Declaration, it was announced that those
members of the Hitlerite forces who have been responsible for, or
have taken a consenting part in, atrocities and war crimes in territory
occupied by the Axis forces, would be sent back to the countries in
which their abominable deeds were done in order that they may be
judged according to the laws of those countries. It is assumed for
the purposes of this memorandum that the four principal Allies will
cooperate in carrying out this policy set out in the Moscow Declaration
and also that the several Allies will cooperate fully in arranging for
the trial and punishment by the United Nations concerned (or before
an Allied military tribunal) of those Hitlerite nationals who have
committed war offenses anywhere against the civilians or soldiers of
any United Nation.

No policy, however, was fixed in the Moscow Declaration covering

a. the punishment of the major war criminals whose offenses have no
particular geographical localization, beyond the announcement that
they would be punished by joint decision of the Governments of
the Allies; or

b. the methods of punishment of those members of the principal Nazi
organizations, such as the Gestapo and S.S., who voluntarily

28
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engaged in carrying out the ruthless policies of the Nazi regime
but who cannot readily be proved to have participated personally
in the execution of specific atrocities.

II. Summary of Proposals.

This memorandum proposes that the following policy be adopted
by the Governments of the United States, the Soviet Union, and the
United Kingdom, and the Provisional Government of France for the
trial of
a. the major Nazi leaders and their principal accomplices in the broad

program of war crimes and atrocities which have characterized

the Nazi regime since 1933 and
b. the principal Nazi organizations and their members, through whom
the most bestial of the Nazi cruelties have been put into effect.

Considerations Taken Into Account
in Framing the Proposals

The proposals now advanced give recognition to the following facts:

a. that the criminality of the German leaders and their associates does
not consist solely of individual outrages, but represents the result
of a systematic and planned reign of terror within Germany and
within the areas occupied by German military forces, in connection
with which the crimes and atrocities referred to were committed ;

b. that these crimes and atrocities were perpetrated pursuant to a
premeditated criminal plan;

¢. that for the carrying out of the acts of oppression and terrorism
which their program involved, the Nazi leaders and their associates
created and utilized a numerous organization, chief among which
are the S.S., and the Gestapo, and

d. that there is necessity for establishing practical measures for
bringing these criminals, their principal organizations, and their
active leaders and members to justice on a basis which takes adequate
account not only (1) of those offenses committed within and outside
Germany, during the war or against the citizens of the United
Nations, but also (2) of those atrocities, both before and after 1939,
committed against members of Axis minorities.

Proposed Policy

1. The Axis leaders should be tried before Allied military tribunals
composed of officers of the four principal Allies. Their guilt and
punishment should be determined by judicial action of a military
tribunal and not by political action of the Allied Governments. (See
discussion below Part IV, page 33.)

2. Either in separate trials, or at the same time, the leaders of the
principal Hitlerite organizations (e.g., the Gestapo and the S.S.) and
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the organizations themselves should also be tried before an Allied
military tribunal. This tribunal should determine both the guilt of
the individual leaders and the extent of the participation of each of
these organizations and its members in the great Nazi criminal enter-
prise, of which the crimes and atrocities which have shocked the world
were an integral part or at least the natural and probable consequence.
(See discussion below, Part ITT, Section B, page 31.)

8. The extent of the guilt of the individual members of the Hitlerite
organizations, which may be found to have participated in the Nazi
enterprise, should be determined and the individual members should
be punished in a manner based upon the extent of their guilt. (See
discussion below, Part ITI, Section C, page 32.)

4. An Allied executive group, composed of representatives of the
four principal Allies, should be established to prepare the charges
against the Hitlerite leaders and the organizations, to collect and pre-
sent. the evidence in support of those charges and to conduct their
prosecution. (See discussion below, Part V.)

The proposals now advanced contemplate that the four principal
allies will enter into an executive or military agreement embodying the
foregoing policies, to which the other United Nations will be invited to
adhere after the agreement has been negotiated and signed. Prior
participation by the other United Nations in the negotiation of the
agreement is probably not appropriate because the agreement will be
largely a matter affecting the four nations engaged in the occupation
of Germany and because of the necessity for speed in reaching
agreement.

ITI. The Trial and Punishment of the Hitlerite Leaders and the Major
Hitlerite Organization Should be Based upon Their Voluntary Partici-
pation in a Common Criminal Enterprise of which the Axis Atrocities
and War Crimes were an Integral Part and the Probable Consequence.

A. Method of Determining Guilt

After Germany’s defeat or unconditional surrender, the Allies by
joint action, pursuant to treaty or otherwise, could probably agree to
put to death the most notorious Nazi criminal without trial. Such
action, however, would be violative of concepts of justice, which the
freedom loving United Nations accept and, on that account, would be
distasteful and inappropriate. For reasons more fully stated in Part
IV of this memorandum, it is felt that all reasonable efforts should be
made to avoid such a purely political disposition of the Nazi leaders.
Instead, it should be possible to determine upon a suitable judicial
process more in accord with the common traditions of the principal
United Nations. ]
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Tt is believed that a military tribunal is the appropriate type of
court for this judicial action for the following reasons:

a. The offenses of the Axis leaders and their organizations which
will be the subject of judicial inquiry will be largely war crimes prop-
erly cognizable by a military tribunal.

b. The trials will take place as a part of or in connection with a mili-
tary occupation of Germany and Austria.

¢. The crimes to be punished are atrocities which should be dealt
with by the swift justice of a military tribunal created by simple
military or executive agreement. The prosecution should not be
subject to the delays inherent in the formal setting up of an inter-
national treaty court.

B. Nature of Charges to be Made

For the systematic and planned policy of oppression and aggression
both within Germany and against Germany’s neighbors, the Nazi
leaders and the whole membership of the principal Nazi organizations
share responsibility. The leaders and their organizations must be
made to pay the penalties which international law and the laws and
customs of war exact for war crimes and atrocities contemplated by
their program and perpetrated in its execution. It should be remem-
bered that in this program members of the S.S. and the Gestapo, as
volunteers pledged to absolute obedience, joined, with their leaders.

Accordingly, the Government of the United States advances for con-
sideration a plan which in no way would interfere with the punishment
of individual Hitlerites at the scene of their crimes for specific atroci-
ties which they have committed. Neither would it interfere with
separate trials of the principal Nazi leaders before Allied military
tribunals if that is considered desirable. Indeed such separate trials
might have substantial advantage in that they can be conducted quickly
and without awaiting final disposition of the trial of the charges of
the common criminal enterprise of the whole Hitler hierarchy of crim-
inals. The plan proposed, however, would ensure the punishment of
the Nazi leaders and the active members of the principal Nazi organ-
izations for the program in which they have played the major part.

The German leaders and their associates and the organizations em-
ployed by them should be charged with the commission of their atro-
cious crimes, and also with joint participation in a broad criminal
enterprise which included and intended these crimes, or was reason-
ably calculated to bring them about. The allegation of the criminal
enterprise should be so couched as to permit full proof of the entire
Nazi plan from its inception and the means used in its furtherance
and execution, including the pre-war atrocities and those committed
against their own nationals, neutrals, and stateless persons, as well
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as the waging of an illegal war of aggression with ruthless disregard.
for international law and the rules of war. There should be invoked
the rule of liability, common to most penal systems and included in
the general doctrine of the laws of war, that those who participate in
the formulation and execution of a criminal plan involving multiple
crimes are jointly liable for each of the offenses committed and jointly
responsible for the acts of each other. In support of this charge there
should be admitted in evidence the acts of any of the conspirators
done in furtherance of the conspiracy, whether or not these acts were
in themselves criminal and subject to separate prosecution as such.

C. Trial of the Charges

The trial of the charges described in the preceding paragraph
should be carried out in two stages:

a. Stage 1. 'There should be brought before an international mili-
tary tribunal the highest ranking German leaders to a number fairly
representative of the groups and organizations charged with com-
plicity in the basic criminal plan. (As stated above, this need not
preclude separate prior trial of particular German leaders if that is
deemed desirable.) Adjudication should be sought not only of the
guilt of those individuals physically before the tribunal, but also of
the complicity of the members of the organizations included within
the charge. The tribunal should make findings adjudicating the facts
established, including the nature and purposes of the criminal plan,
the identity of the groups and organizations guilty of complicity in
it, and the acts committed in its execution. The tribunal should sen-
tence those individual defendants physically before it who are con-
victed.

The above, which might take place in one or more trials, should
complete the mission of this international tribunal.

b. Stage 2. Without prejudice to the trial before any suitable tri-
bunal of individuals charged with specific atrocities, the members of
the organizations, who are charged with complicity through such mem-
bership in the basic criminal plan but against whom there is not suf-
ficient proof of personal participation in specific atrocities, should be
brought before occupation or other appropriate tribunals,

The findings of the tribunal in the trial provided for in paragraph a
above should be taken to constitute a general adjudication of the
criminal character of the groups and organizations referred to, bind-
ing upon all the members thereof in their subsequent trials in occu-
pation tribunals or in other tribunals established under this instru-
ment. In these subsequent trials the only necessary proof of guilt
of any particular defendant, as regards the charge of complicity,
should be his membership in one of those organizations. Proof should
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also be taken of the nature and extent of the individual’s participation.
¢. The defendant in each case should, upon conviction, suffer death

or such other punishment as the tribunal may direct, depending upon

the gravity of the offense and the degree of culpability of the defend-
ant. In general, except upon proof of very substantial individual
participation in specific atrocities, the less prominent defendants
might well be sentenced to perform useful reparational labor, etc.,
rather than to capital punishment.
D. Procedures

Any military or executive agreement should include an undertaking
to adopt and apply comprehensively in the trial of war criminals, to
the greatest extent practicable, expeditious, fair, non-technical proce-
dures which would (in a manner consistent with the purposes of the
agreement) :

a. provide each accused with notice of the charges against him and
an opportunity to be heard reasonably on such charges;

b. permit the court to admit any evidence which it considers would
have probative value;

¢. except as the court in its discretion shall deem appropriate in
particular cases, exclude any defense based upon the fact that the
accused acted under orders of a superior officer or pursuant to state
or national policy;

d. exclude any defense based upon the fact that the accused is or
was the head or purported head or other principal official of a
state; and

e. confine trials strictly to an expeditious hearing of the issues raised
by the charges.

IV. The Guilt and Puaishment of the Hitlerite Leaders Should be
Determined Judicially before an Allied Military Tribunal and not by
Purely Political Action:

It may be argued that the Axis leaders should be dealt with politi-
cally rather than judicially and that, without trial, by joint action of
the Allies they should be put to death upon capture. The United
States is vigorously opposed to any such political disposition. Be-
cause great importance is attached to judicial action, the arguments
in favor of a swift but fair trial of the Hitlerite criminals, are set
out below in considerable detail : -
A. The Punishment of those guilty of War Crimes and Atrocities

is for Criminal Violation of International Law:

The Allied promises to bring the major Axis leaders to justice rest

squarely on the ground that these leaders have been responsible for
crimes, acts which violate generally accepted standards of the conduct
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of individuals and nations—not only during the war but in preparing.
for it and starting it. The violation of these standards is regarded

by the world as criminal.

B. Punishment for Crime Should Only Follow a Judicial Trial:

No principle of justice is so fundamental in most men’s minds as
the rule that punishment will be inflicted by judicial action. Judicial
punishment is imposed only after notice to the accused of the charges
against him, establishment of the facts upon which the charges rest,
and an opportunity to defend against the charges with the advice
of counsel. The form in which proof is presented varies from nation
to nation. So does the precise extent of the opportunity to defend,
the nature of the hearing, and the incidence of the burden of proof.
This principle is applied in greater or less degree by all nations, and
historically its recognition is the first step in the approach to the
democratic standard of liberty under law.

C. Punishment of War Criminals Is Designed as a Deterrent and to
Raise International Standards of Conduect:

Punishment of war criminals should be motivated primarily by its
deterrent effect, by the impetus which it gives to improved standards of
international conduct and, if the theory of punishment is broad enough,
by the implicit condemnation of ruthlessness and unlawful force as
instruments of attaining national ends. The satisfaction of instincts
of revenge and retribution for the sake of retribution are obviously the
least sound basis of punishment. If punishment is tolead to progress,
it must be carried out in a manner which world opinion will regard as
progressive and as consistent with the fundamental morality of the
Allied cause. A purely political disposition of the Axis leaders with-
out trial, however disguised, may be regarded eventually, and probably
immediately, as adoption of the methods of the Axisitself. It will re-
tard progress towards a new concept of international obligations
simply because those who have sought in this war to preserve democracy
will have made their most spectacular dealing with the vanquished a
negation of democratic principles of justice. They will have adopted
methods repugnant alike to Anglo-American and Continental
traditions.

D. The Method of Punishment Adopted must not Detract from the
Moral Force Behind the Allied Cause:

The preservation of the moral force behind the Allied cause is im-
portant. That force, born from the exigencies of self defense, has
brought freedom-loving peoples together and can keep them together.
If we lose it in the matter of punishing war criminals, we sacrifice a
part of something very precious. Only the most imperative reasons
could conceivably justify such action.
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E. The Verdict of History Upon the Fairness of the Disposition of
War Criminals Has Practical Significance:

A further highly important reason for adopting a fair judicial
method of bringing war criminals to justice is that such methods are
more likely than any others to commend themselves to the judgment of
history. What future generations think of the Allied action on war
criminals may have a profound effect upon the preservation of peace
in years to come. That action certainly will set the tone of the Allied
occupation of Germany by showing that a government of laws and not
of men has begun. A political disposition of the Axis leaders, on the
other hand, would look like, and would be, a continuation of totalitarian
practices. One has only to remember the confusing propaganda inter-
pretations of the Versailles Treaty to realize what might be the dis-
astrous results of action dictated by politics and not by fundamental
principles of law and justice. If Allied actions are soundly conceived,
however, there exists an opportunity to mark up an important step in
the obtaining of future world security. Punishment following a ju-
dicial determination, in which a number of nations participate, to the
effect that the alleged violations of international law have occurred,
will certainly induce future government leaders to think before they
act in similar fashion. It will serve also to bring home the truth to
those Germans who remain ineredulous about the infamies of the Nazi
regime.

F. The Arguments Advanced Against Trials for the Axis Arch-
' Criminals are not Persuasive :

The arguments which may be advanced against some proper trial
for the Axis leaders must come to this—First, that the trial might be
.one, lasting almost indefinitely, in which all sorts of irrelevant mat-
ters might be discussed, producing a fertile field for controversy and
possibly leading to adverse world reactions; second, that attempts
to restrict the trial to a reasonable length and to matters which are
relevant might lead to a trial which is a mere travesty upon Allied
ideals of judicial inquiry. The fear really is that the trial will be
either (1) a prolonged “State” trial, unsatisfactory to the Allies
and providing Hitler and his associates with an effective sounding
board for propaganda and an easy road to martyrdom, or (2) an
inadequate substitute for our traditional procedures which the world
will brand-as an attempted fraud.

Both these objections are mere arguments against the ability of
Allied legal brains to produce a fair, expeditious, reasonable pro-
cedure to meet the novel situation which is presented. As a problem
of pure procedure it obviously can be solved. If a proper procedure
is devised, an Allied military tribunal can administer it with fairness,
dignity and swiftness and give, in substance and not merely in form,
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a trial and decision as impartial as it lies within the ability of humans
to provide. There are few issues of fact which cannot be tried in a
reasonable time, and, if the military judges properly control the trial,
the accused should receive a fair hearing without unduly prolonged
discussion of wholly irrelevant matters. The advantages of the trial
method over political action are so fundamental that we should not
allow the bug-a-boos of possible embarrassments to hinder us from
establishing the principle. More is involved than convenience and
avoiding the chance of Nazi propaganda and countercharges.

It should not shock anyone that a trial before an Allied military
tribunal should have some aspects based upon common law traditions
and some drawn from the Continental and Slavic systems. For ex-
ample, the United States and the United Kingdom cannot insist on the
full, rigid application of Anglo-American procedures, the rules of evi-
dence, the privilege against self incrimination and similar matters.
These are not inherent parts of other systems of criminal practice and
there is no need for leaning over backward to give the Axis leaders the
benefit of protective principles, not afforded by German law, even
prior to Axis distortion of German justice. The Hitlerites need only
have a fair trial. Similarly, those raised in the Russian and Conti-
nental systems of law cannot properly object to having the methods
of trial influenced by common law principles to some extent. The trial
should be an Allied venture, reflecting the influence of the systems of
justice in force in all four of the principal Allied nations. Of course,
the accused while in custody should not be subjected to duress or to
any essentially unfair or unreasonable inquisition and the trial in all
respects should be conducted justly and impartially.

A final objection may be raised that there can be no real trial when
the real offense, for which Hitler and the other Axis leaders are being
tried, is the totality of what they have done to the world since 1933.
It is true that all that the Axis has done should be brought into the
grounds of punishment. The offenses charged should include the
preparation for war, the prewar atrocities and the launching of ag-
gressive war in violation of Germany’s treaty obligations as well as
the ruthless conduct of war in violation of international law and
custom.

Principal emphasis, doubtless, will be placed in the trial upon those
patent violations of the customs of war which most shock the Allies
(e. g., murder of prisoners of war, abuse of populations in occupied
territories, deportation of Allied peoples for use as slave labor, etc.).
Nevertheless, these offenses were only a part of the whole ghastly
Hitlerite enterprise. These particular atrocities color the enterprise
and make the whole of it so clearly criminal, that the whole enterprise
should be included in the charges and revealed in the trial.
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The very breadth of the offense, however, is not in itself an argu-
ment against judicial action. It is a most important reason for a trial,
for it is highly desirable that there be established and declared by
actual decision, after adequate hearing and determination of the facts,
the principles of international law applicable to the broad, vicious
Nazi enterprise. The application of this law may be novel because
the scope of the Nazi activity has been broad and ruthless without
precedent. The basic principles to be applied, however, are not novel
and all that is needed is a wise application of those principles on a
sufficiently comprehensive scale to meet the situation. International
law must develop to meet the needs of the times just as the common
law has grown, not by enunciating new principles but by adapting old
ones. By including within the general area of punishable inter-
national crimes the violation of compacts, there will be world judicial
condemnation of depredations so great and so violent that inter-
national security cannot exist if they should be permitted to continue
unchecked. The law should be supple enough to cope with the totality
of the offense and though the most solid basis for prosecution under
existing law relates to the violations of actual and recognized rules
of war, the full offense covers so obviously areas wider than this limited
field that it is natural and proper in this day and age that we must
deal with those too.

V. There is Immediate Need of an Allied Executive Prosecuting and
Planning Organization to Deal with the Principal War Crimes Trials
and Related Problems:

1. In the trial of the Hitlerite leaders no charges which cannot be
proved should be presented and the theory of prosecution should rest
upon ascertainable facts. The actual trial of cases must be planned
and conducted by persons familiar with the techniques of the ex-
peditious presentation of intricate causes. Accordingly, there should
be created to take charge of preparations for the major trials,an Allied
executive or planning group consisting of one representative each of
the United States, the Soviet Union, the British Commonwealth and
France. This group should be assisted by an adequate staff of at-
torneys and research personnel to compile and analyze data, prepare
the charges in the principal case or cases to conform to the proof and
arrange the evidence for presentation to the international military
tribunal.

So far as the operations of this executive group are carried out with-
in Germany or Austria, such operations might appropriately be sub-
ject to the administrative direction of the Control Council for
Germany or for Austria as the case may be.

2. The presentation of the principal case or cases before the inter-
national tribunal should be made by persons designated by the United
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States, the Soviet Union, the British Commonwealth and France, each

of these countries being entitled to designate one person, who might be

its member of the executive group referred to in the preceding
paragraph. :
3. The full time executive group might also be charged with:

a@. the recommendation to the appropriate governmental authorities
of agreements and measures supplemental to or in addition to the
agreement, hecessary or appropriate to accomplish its objectives, and

b. the maintenance of liaison among and with the appropriate military
and civil agencies, authorities and commissions of or representing
any of the United Nations which are or may be charged with,
responsibility for any matters dealt with in the agreement.

4. Expenses—Any military or executive agreement should make
suitable provision for the payment of the expenses of the prosecutions
and the executive group.



VI. British Memorandum of May 28, 1945

Note: On May 22, Mr. Justice Jackson, at the direction of President
Truman, left for Europe to organize the gathering of evidence through
American military and other channels, to confer as to progress toward an
agreement for international trials, and to discuss trial preparations with
American military authorities and with the French, British, and Soviet
officials who would be concerned with such trials.

Discussion with French Foreign Minister Bidault en route to Paris re-
sulted in assurances that the Provisional Government agreed in principle
with the American plan and would promptly name a representative to
engage in negotiation of a definitive plan and to conduct the prosecutions.

In London Lotrd Chancellor John Viscount Simon stated that the United
Kingdom Government had become convinced of the desirability of pro-
ceeding along the general lines outlined in the American proposal. Ata
meeting with Attorney-General Sir David Maxwell Fyfe, Treasury Solici-
tor Sir Thomas Barnes, and Patrick Dean of the Foreign Office on May 28,
the following memorandum of British proposals for amending the agree-
ment as proposed by the United States at San Francisco {IV} was handed
to Mr. Justice Jackson.

A call made upon Soviet Ambassador Gusev in London gave no infor-
mation as to the Soviet attitude.

WAR CRIMINALS: Drart AGREEMENT
Dated 3rd May 1945

DRAFTING AMENDMENTS

Paragraphs 4 and 5:

Omit paragraph 4.

Substitute for paragraph 5:

“5. The United Kingdom, the United States and the Soviet Union in
the Declaration issued at Moscow November 1, 1943, after providing
that those responsible for atrocities, massacres and cold-blooded mass
executions in occupied countries should be sent back to the countries in
which their abominable deeds were done in order that they may be
judged and punished according to the laws of these liberated countries
and of the free governments which will be erected therein, went on
to provide ‘

“that the above declaration was without prejudice to the case of
major criminals, whose offences have no particular geographical locali-
- zation and who will be punished by joint decision of the Governments

of the Allies. ’
39
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“This Agreement is entered into in order to establish the necessary
measures for bringing to justice the major criminals referred to above,
their principal agents and accessories, and sl other offenders whe are

I [Sir David Maxwell Fyfe] have omitted the last 214 lines as many
“minor” criminals will be tried at any rate by the occupying powers in
Germany and not sent back.

Substitute for Paragraph 6:

“6. The parties to this Agreement agree to bring to trial, in the
names of their respective peoples, the persons referred to in Article 5
for their responsibility for the following criminal acts:

a. Violation of the customs and rules of warfare.
b. Pursuing a systematic policy for the purpose of dominating Europe
by a war of aggression and in the carrying out of that policy.
(1) Initiating and making attacks on other countries in violation of
International Law, treaties or assurances.
(2) Resorting to war as an instrument of national policy.”

Paragraph 9: “held” for “deemed”.

Paragraph 12:
(@) Omit “Such notice may be actual or constructive”.
(b) Omit “physically present before the tribunal”.
Refer in () to right to call evidence.

Add to Article 12:

e. Participating in the formulation or execution of a common plan
or enterprise, including a plan or enterprise aimed at the domination of
another country, which involves the commission of any of the foregoing
criminal acts.

Paragraph 14:
Make clear what is meant by “proffers of proof”.

Paragraph 15 and later paragraphs:
“Inter-Allied” for “International”.

Paragraph 16:
Clear up the meaning of majority when the Court consists of four.

Paragraph 17:
Refer to other enemy countries.
Leave out “masters and other”.

Paragraph 20:
Is the Control Council the right body ¢



VII. Aide-Mméoire from the United
Kingdom, June 3, 1945

AIDE-MEMOIRE

His Majesty’s Embassy are instructed to inform the State Depart-
ment that His Majesty’s Government have now accepted in principle
the United States draft as a basis for discussion by the representatives
appointed by the Allied Governments to prepare for the prosecution
of war criminals.

2. His Majesty’s Government suggest that in the circumstances
the United States Government may now care to follow up the ap-
proach which they made to the Three Powers at San Francisco by
representing to His Majesty’s Government, the Soviet Government
and the French Government that it is urgently necessary to reach
agreement on the main principle at least of the United States draft
agreement, by inviting the two latter Powers to follow the example
of the United States Government and of His Majesty’s Government
by appointing representatives for the prosecution of these criminals.
His Majesty’s Government hope that the United States Government
might be willing to state that for various reasons and in view of the
impending return to London of Judge Jackson, London appears to
be the most suitable place for further discussions, both on the draft
agreement and also on the organization of the proposed prosecuting
authority, the preparation of charges, and the procedure for trials,
and that they understand that His Majesty’s Government would be
prepared to issue invitations to the Three Powers concerned accord-
ingly. The United States Government might wish to add that in
view of the importance of working out the most satisfactory procedure
possible in order that the trials should serve their full purpose, it
would be desirable that these discussions should be conducted by the
four prosecuting counsel. (This would incidentally give point to
the invitation of the French and Soviet Governments to appoint their
representatives without further delay).

Brrrise EMBassy,
WasHiNgTON, D. C,,
June 3, 1945.
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VIII. Report to the President by Mr. Justice
Jackson, June 6, 1945

Noze: Upon his return from Europe, Mr, Justice Jackson made a report
to the President. It was released to the press by the White House with a
statement of the President’s approval and was widely published through-
out Europe as well as in the United States. This report was accepted by
other governments as an official statement of the position of the United
States and as such was placed before all of the delegations to the London
Conference. It follows:

June 6, 1945.
THE PRESIDENT,
The White House,
Washington, D. C.

My pEaR MR, PRESIDENT:

I have the honor to report accomplishments during the month since
you named me as Chief of Counsel for the United States in prosecuting
the principal Axis War Criminals. In brief, I have selected staffs
from the several services, departments and agencies concerned ; worked
out a plan for preparation, briefing, and trial of the cases; allocated
the work among the several agencies; instructed those engaged in col-
lecting or processing evidence ; visited the European theater to expedite
the examination of captured documents, and the interrogation of wit-
nesses and prisoners; coordinated our preparation of the main case with
preparation by Judge Advocates of many cases not included in my
responsibilities; and arranged cooperation and mutual assistance with
the United Nations War Crimes Commission and with Counsel ap-
pointed to represent the United Kingdom in the joint prosecution.

L

The responsibilities you have conferred on me extend only to “the
case of major criminals whose offenses have no particular geographical
localization and who will be punished by joint decision of the govern-
ments of the Allies”, as provided in the Moscow Declaration of Novem-
ber 1, 1943, by President Roosevelt, Prime Minister Churchill and
Premier Stalin. It does not include localized cases of any kind. Ac-
cordingly, in visiting the European theater, I attempted to establish
standards to segregate from our case against the principal offenders,
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cases against many other offenders and to expedite their trial. These
cases fall into three principal classes:

1. The first class comprises offenses against military personnel of
the United States—such, for example, as the killing of American air-
men who crash-landed, and other Americans who became prisoners of
war. In order to insure effective military operation, the field forces
from time immemorial have dealt with such offenses on the spot. Au-
thorization of this prompt procedure, however, had been withdrawn
because of the fear of stimulating retaliation through execution of cap-
tured Americans on trumped-up charges. The surrender of Germany
and liberation of our prisoners has ended that danger. The morale
and safety of our own troops and effective government of the control
area seemed to require prompt resumption of summary dealing with
this type of case. Such proceedings are likely to disclose evidence help-
ful to the case against the major criminals and will not prejudice it in
view of the measures I have suggested to preserve evidence and to pre-
vent premature execution of those who are potential defendants or
witnesses in the major case.

I flew to Paris and Frankfort and conferred with Generals Eisen-
hower, Smith, Clay, and Betts, among others, and arranged to have a
representative on hand to clear questions of conflict in any particular
case. We also arranged an exchange of evidence between my staff and
the Theater Judge Advocate’s staff. The officials of other countries
were most anxious to help. For example, the French brought to Gen-
eral Donovan and me in Paris evidence that civilians in Germany had
beaten to death with wrenches three American airmen. They had
obtained from the German Burgomeister identification of the killers,
had taken them into custody, and offered to deliver them to our forces.
Cases such as this are not infrequent. Under the arrangements per-
fected, the military authorities are enabled to move in cases of this class
without delay. Some are already under way; some by now have been
tried and verdicts rendered. Some concentration camp cases are also
soon to go on trial. .

2. A second class of offenders, the prosecution of which will not
interfere with the major case, consists of those who, under the Moscow
Declaration, are to be sent back to the scene of their crimes for trial by
local authorities. These comprise localized offenses or atrocities
against persons or property, usually of civilians of countries formerly
occupied by Germany. The part of the United States in these cases
consists of the identification of offenders and the surrender on demand
of those who are within our control.

The United Nations War Crimes Commission is especially concerned
with cases of this kind. It represents many of the United Nations,
with the exception of Russia. It has been usefully engaged as a body
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with which the aggrieved of all the United Nations have recorded their
accusations and evidence. Lord Wright, representing Australia, is the
Chairman of this Commission, and Lt. Col. Joseph V. Hodgson is the
United States representative.

In London, I conferred with Lord Wright and Colonel Hodgson in
an effort to coordinate our work with that of the Commission wherever
there might be danger of conflict or duplication. There was no diffi-
culty in arriving at an understanding for mutual exchange of informa-
tion. We undertook to respond to requests for any evidence in our pos-
session against those listed with the Commission as criminals and to
cooperate with each of the United Nations in efforts to bring this class
of offenders to justice.

Requests for the surrender of persons held by American forces may
present diplomatie or political problems which are not my responsibil-
ity. But so far as my work is concerned, I advised the Commission,
as well as the appropriate American authorities, that there is no objec-
tion to the surrender of any person except on grounds that we want him
as a defendant or as a witness in the major case.

3. In a third class of cases, each country, of course, is free to prose-
cute treason charges in its own tribunals and under its own laws against
its own traitorous nationals,—Quislings, Lavals, “Lord Haw-Haws”,
and the like.

The consequence of these arrangements is that preparations for the
prosecution of major war criminals will not impede or delay prosecu-
tion of other offenders. In these latter cases, however, the number of
known offenses is likely to exceed greatly the number of prosecutions,
because witnesses are rarely able satisfactorily to identify particular
soldiers in uniform whose acts they have witnessed. This difficulty of
adequately identifying individual perpetrators of atrocities and crimes
makes it the more important that we proceed against the top officials
and organizations responsible for originating the criminal policies, for
only by so doing can there be just retribution for many of the most
brutal acts.

II.

Over a month ago the United States proposed to the United King-
dom, Soviet Russia and France a specific plan, in writing, that these
four powers join in a protocol establishing an International Military
Tribunal, defining the jurisdiction and powers of the tribunal, naming
the categories of acts declared to be crimes, and describing those in-
dividuals and organizations to be placed on trial. Negotiation of such
an agreement between the four powers isnot yet completed.

In view of the immensity of our task, it did not seem wise to await
consummation of international arrangements before proceeding with
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preparatlon of the American case. Accordingly, I went to Paris, to
American Army Headquarters at Frankfort and Wiesbaden, and to
London, for the purpose of assembhng, orvamzmg, and instructing
personnel from the existing services and agencies and getting the differ-
ent organizations coordinated and at work on the evidence. I uni-
formly met with eager cooperation.

The custody and treatment of war criminals and suspects appeared to
require immediate attention. I asked the War Department to deny
those prisoners who are suspected war criminals the privileges which
would appertain to their rank if they were merely prisoners of war;
to assemble them at convenient and secure locations for interrogation
by our staff; to deny them access to the press; and to hold them in the
close confinement ordinarily given suspected criminals. The War De-
partment has been subjected to some criticism from the press for these
measures, for which it is fair that I should acknowledge responsibility.
The most elementary considerations for insuring a fair trial and for
the success of our case suggest the imprudence of permitting these pris-
oners to be interviewed indiscriminately or to use the facilities of the
press to convey information to each other and to criminals yet uncap-
tured. Our choice is between treating them as honorable prisoners of
war, with the privileges of their ranks, or to classify them as war
criminals, in which case they should be treated as such. I have assur-
ances from the War Department that those likely to be accused as war
criminals will be kept in close confinement and stern control,

Since a considerable part of our evidence has been assembled in
London, I went there on May 28th with General Donovan to arrange
for its examination, and to confer with the United Nations War
Crimes Commission and with officials of the British Government re-
sponsible for the prosecution of war criminals. We had extended con-
ferences with the newly appointed Attorney-General, the Lord Chan-
cellor, the Foreign Secretary, the Treasury Solicitor, and others. On
May 29th, Prime Minister Churchill announced in the House of Com-
mons that Attorney-General Sir David Maxwell Fyfe had been ap-
pointed to represent the United Kingdom in the prosecution. Fol-
lowing this announcement, members of my staff and I held extended
conferences with the Attorney-General and his staff. The sum of
these conferences is that the British are taking steps parallel with
our own to clear the military and localized cases for immediate trial,
and to effect a complete interchange of evidence and a coordination
of planning and preparation of the case by the British and American
representatives. Despite the fact that the prosecution of the major
war criminals involves problems of no mean dimensions, I am able
to report that no substantial differences exist between the United
Kingdom representatives and ourselves, and that minor differences
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have adjusted easily as one or the other of us advanced the better rea-
sons for his view.

The Provisional Government of the French Republic has advised
that it accepts in principle the American proposals for trials before
an International Military Tribunal. It is expected to designate its
representative shortly. The government of the Union of Soviet So-
cialist Republics, while not yet committed, has been kept informed
of our steps and there is no reason to doubt that it will unite in the
prosecution. 'We propose to make provision for others of the United
Nations to become adherents to the agreement.

III.

The time, I think, has come when it is appropriate to outline the
basic features of the plan of prosecution on which we are tentatively
proceeding in preparing the case of the United States.

1. The American case is being prepared on the assumption that an
inescapable responsibility rests upon this country to conduct an in-
quiry, preferably in association with others, but alone if necessary,
into the culpability of those whom there is probable cause to accuse
of atrocities and other erimes. We have many such men in our pos-
session. What shall we do with them? We could, of course, set
them at large without a hearing. But it has cost unmeasured thou-
sands of American lives to beat and bind these rien. To free them
without a trial would mock the dead and make cynics of the living.
On the other hand, we could execute or otherwise punish them without
a hearing. But undiscriminating executions or punishments with-
out definite findings of guilt, fairly arrived at, would violate pledges
repeatedly given, and would not set easily on the American conscience
or be remembered by our children with pride. The only other course
is to determine the innocence or guilt of the accused after a hearing
as dispassionate as the times and horrors we deal with will permit,
and upon a record that will leave our reasons and motives clear,

2. These hearings, however, must not be regarded in the same light
as a trial under our system, where defense is a matter of constitutional
right. Fair hearings for the accused are, of course, required to make
sure that we punish only the right men and for the right reasons.
But the procedure of these hearings may properly bar obstructive and
dilatory tactics resorted to by defendants in our ordinary criminal
trials.

Nor should such a defense be recognized as the obsolete doctrine that
a head of state is immune from legal liability. There is more than
a suspicion that this idea is a relic of the doctrine of the divine right
of kings. It is, in any event, inconsistent with the position we take
toward our 6wn officials, who are frequently brought to court at the suit
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of citizens who allege their rights to have been invaded. We do not
accept the paradox that legal responsibility should be the least where
power is the greatest. We stand on the principle of responsible gov-
ernment declared some three centuries ago to King James by Lord
Chief Justice Coke, who proclaimed that even a King is still “under
God and the law”.

With the doctrine of immunity of a head of state usually is coupled
another, that orders from an official superior protect one who obeys
them. It will be noticed that the combination of these two doc-
trines means that nobody is responsible. Society as modernly or-
ganized cannot tolerate so broad an area of official irresponsibility.
There is doubtless a sphere in which the defense of obedience to
superior orders should prevail. If a conscripted or enlisted soldier
is put on a firing squad, he should not be held responsible for the
validity of the sentence he carries out. But the case may be greatly
altered where one has discretion because of rank or the latitude of his
orders. And of course, the defense of superior orders cannot apply
in the case of voluntary participation in a criminal or conspiratorial
organization, such as the Gestapo or the S.S. An accused should be
allowed to show the facts about superior orders. The Tribunal can
then determine whether they constitute a defense or merely extenu-
ating circumstances, or perhaps carry no weight at all.

3. Whom will we accuse and put to their defense? We will ac-
cuse a large number of individuals and officials who were in authority
in the government, in the military establishment, including the
General Staff, and in the financial, industrial, and economic life of
Germany who by all civilized standards are provable to be common
criminals. We also propose to establish the criminal character of
several voluntary organizations which have played a cruel and con-
trolling part in subjugating first the German people and then
their neighbors. It is not, of course, suggested that a person should
be judged a criminal merely because he voted for certain candidates
or maintained political affiliations in the sense that we in America
support political parties. The organizations which we will accuse have
no resemblance to our political parties. Organizations such as the
Gestapo and the S.S. were direct action units, and were recruited
from volunteers accepted only because of aptitude for, and fanatical
devotion to, their violent purposes.

In examining the accused organizations in the trial, it is our pro-
posal to demonstrate their declared and covert objectives, methods
of recruitment, structure, lines of responsibility, and methods of ef-
fectuating their programs. In this trial, important representative
members will be allowed to defend their organizations as well as them-
selves. The best practicable notice will be given, that named or-
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ganizations stand accused and that any member is privileged to appear
and join in their defense. If in the main trial an organization is
found to be criminal, the second stage will be to identify and try
before regular military tribunals individual members not already
personally convicted in the principal case. Findings in the main
trial that an organization is criminal in nature will be conclusive in
any subsequent proceedings against individual members. The indi-
vidual member will thereafter be allowed to plead only personal
defenses or extenuating circumstances, such as that he joined under
duress, and as to these defenses he should have the burden of proof.
There is nothing novel in the idea that one may lose a part of or
all his defense if he fails to assert it in an appointed forum at an
earlier time. In United States war-time legislation, this principle
has been utilized and sustained as consistent with our concept of due
process of law.

4. Our case against the major defendants is concerned with the Nazi
master plan, not with individual barbarities and perversions which oc-
curred independently of any central plan. The groundwork of our
case must be factually authentic and constitute a well-documented
history of what we are convinced was a grand, concerted pattern to
incite and commit the aggressions and barbarities which have shocked
the world. We must not forget that when the Nazi plans were boldly
proclaimed they were so extravagant that the world refused to take
them seriously. Unless we write the record of this movement with
tlarity and precision, we cannot blame the future if in days of peace
it finds incredible the accusatory generalities uttered during the war.
We must establish incredible events by credible evidence.

5. What specifically are the crimes with which these individuals
and organizations should be charged, and what marks their conduct
as criminal

There is, of course, real danger that trials of this character will
become enmeshed in voluminous particulars of wrongs committed by
individual Germans throughout the course of the war, and in the mul-
titude of doctrinal disputes which are part of a lawyer’s parapher-
nalia. We can save ourselves from those pitfalls if our test of what
legally is crime gives recognition to those things which fundamentally
outraged the conscience of the American people and brought them
finally to the conviction that their own liberty and civilization could
not persist in the same world with the Nazi power.

Those acts which offended the consecience of our people were criminal
by standards generally accepted in all civilized countries, and I believe
that we may proceed to punish those responsible in full accord with
both our own traditions of fairness and with standards of just conduct
which have been internationally accepted. I think also that through



DOCUMENT VIII 49

these trials we should be able to establish that a process of retribution
by law awaits those who in the future similarly attack civilization.
Before stating these offenses in legal terms and concepts, let me recall
what it was that affronted the sense of justice of our people.

Early in the Nazi regime, people of this country came to look upon
the Nazi Government as not constituting a legitimate state pursuing
the legitimate objectives of a member of the international community.
They came to view the Nazis as a band of brigands, set on subverting
within Germany every vestige of a rule of law which would entitle an
aggregation of people to be looked upon collectively as a member of the
family of nations. QOur people were outraged by the oppressions, the
cruelest forms of torture, the large scale murder, and the wholesale
confiscation of property which initiated the Nazi regime within Ger-
many. They witnessed persecution of the greatest enormity on
religious, political and racial grounds, the breakdown of trade unions,
and the liquidation of all religious and moral influences. This was
not the legitimate activity of a state within its own boundaries, but
was preparatory to the launching of an international course of
aggression and was with the evil intention, openly expressed by the
Nazis, of capturing the form of the German state as an instrumentality
for spreading their rule to other countries. Our people felt that these
were the deepest offenses against that International Law described in
the Fourth Hague Convention of 1907 as including the “laws of
humanity and the dictates of the public conscience”.

Once these international brigands, the top leaders of the Nazi party,
the S.S., and the Gestapo, had firmly established themselves within
Germany by terrorism and crime, they immediately set out on a course
of international pillage. They bribed, debased, and incited to treason
the citizens and subjects of other nations for the purpose of establishing
their fifth columns of corruption and sabotage within those nations.
They ignored the commonest obligations of one state respecting the
internal affairs of another. They lightly made and promptly broke
international engagements as a part of their settled policy to deceive,
corrupt, and overwhelm. They made, and made only to violate,
pledges respecting the demilitarized Rhineland, and Czechoslovakia,
and Poland, and Russia. They did not hesitate to instigate the Japa-
nese to treacherous attack on the United States. Our people saw in
this succession of events the destruction of the minimum elements of
trust which can hold the community of nations together in peace and
progress. Then, in consummation of their plan, the Nazis swooped
down upon the nations they had deceived and ruthlessly conquered
them. They flagrantly violated the obligations which states, including
their own, have undertaken by convention or tradition as a part of the
rules of land warfare, and of the law of the sea. They wantonly de-
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stroyed cities like Rotterdam for no military purpose. They wiped out
whole populations, as at Lidice, where no military purposes were to be
served. They confiscated property of the Poles and gave it to party
members. They transported in labor battalions great sectors of the
civilian populations of the conquered countries. They refused the
ordinary protections of law to the populations which they enslaved.
The feeling of outrage grew in this country, and it became more and
more felt that these were crimes committed against us and against the
whole society of civilized nations by a band of brigands who had seized
the instrumentality of a state.

I believe that those instincts of our people were right and that they
should guide us as the fundamental tests of criminality. We propose
to punish acts which have been regarded as criminal since the time of
Cain and have been so written in every civilized code.

In arranging these trials we must also bear in mind the aspirations
with which our people have faced the sacrifices of war. After we
entered the war, and as we expended our men and our wealth to stamp
out these wrongs, it was the universal feeling of our people that out of
this war should come unmistakable rules and workable machinery
from which any who might contemplate another era of brigandage
would know that they would be held personally responsible and would
be personally punished. Our people have been waiting for these trials
in the spirit of Woodrow Wilson, who hoped to “give to international
law the kind of vitality which it can only have if it is a real expression
of our moral judgment.”

A gainst this background it may be useful to restate in more tech-
nical lawyer’s terms the legal charges against the top Nazi leaders
and those voluntary associations such as the S.S. and Gestapo which
clustered about them and were ever the prime instrumentalities, first,
in capturing the German state, and then, in directing the German
state to its spoliations against the rest of the world.

(a) Atrocities and offenses against persons or property consti-
tuting violations of International Law, including the laws, rules, and
customs of land and naval warfare. The rules of warfare are well
established and generally accepted by the nations. They make offenses
of such conduct as killing of the wounded, refusal of quarter, ill treat-
ment of prisoners of war, firing on undefended localities, poisoning
of wells and streams, pillage and wanton destruction, and ill treat-
ment of inhabitants in occupied territory.

(5) Atrocities and offenses, including atrocities and persecutions
on racial or religious grounds, committed since 1933. This is only to
recognize the principles of criminal law as they are generally observed
in civilized states. These principles have been assimilated as a part
of International Law at least since 1907. The Fourth Hague Con-
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vention provided that inhabitants and belligerents shall remain under
the protection and rule of “the principles of the law of nations, as
they result from the usage established among civilized peoples, from
the laws of humanity and the dictates of the public conscience.”

(¢) Invasions of other countries and initiation of wars of aggres-
sion in violation of International Law or treaties.

The persons to be reached by these charges will be determined by
the rule of liability, common to all legal systems, that all who par-
ticipate in the formulation or execution of a criminal plan involving
multiple crimes are liable for each of the offenses committed and
responsible for the acts of each other. All are liable who have in-
cited, ordered, procured, or counselled the commission of such acts,
or who have taken what the Moscow Declaration describes as “a con-
senting part” therein.

IV.

The legal position which the United States will maintain, being
thus based on the common sense of justice, is relatively simple and
non-technical. We must not permit it to be complicated or obscured
by sterile legalisms developed in the age of imperialism to make war
respectable.

Doubtless what appeals to men of good will and common sense
as the crime which comprehends all lesser crimes, is the crime of
making unjustifiable war. War necessarily is a calculated series of
killings, of destructions of property, of oppressions. Such acts un-
questionably would be criminal except that International Law throws
a mantle of protection around acts which otherwise would be crimes,
when committed in pursuit of legitimate warfare. In this they are
distinguished from the same acts in the pursuit of piracy or brig-
andage which have been considered punishable wherever and by
whomever the guilty are caught. But International Law as taught
in the Nineteenth and the early part of the Twentieth Century gen-
erally declared that war-making was not illegal and is no crime at
law. Summarized by a standard authority, its attitude was that
“both parties to every war are regarded as being in an identical legal
position, and consequently as being possessed of equal rights.” This,
however, was a departure from the doctrine taught by Grotius, the
father of International Law, that there is a distinction between the
just and the unjust war—the war of defense and the war of aggression.

International Law is more than a scholarly collection of abstract
and immutable principles. It is an outgrowth of treaties or agree-
ments between nations and of accepted custorms. But every custom
has its origin in some single act, and every agreement has to be initi-
ated by the action of some state. Unless we are prepared to abandon
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every principle of growth for International Law, we cannot deny that
our own day has its right to institute customs and to conclude agree-
ments that will themselves become sources of a newer and strengthened
International Law. International Law isnot capable of development
by legislation, for there is no continuously sitting international legis-
lature. Innovations and revisions in International Law are brought
about by the action of governments designed to meet a change in cir-
cumstances. It grows, as did the Common-law, through decisions
reached from time to time in adapting settled principles to new situa-
tions. Hence I am not disturbed by the lack of precedent for the
inquiry we propose to conduct. After the shock to civilization of the
last World War, however, a marked reversion to the earlier and
sounder doctrines of International Law took place. By the time the
Nazis came to power it was thoroughly established that launching an
aggressive war or the institution of war by treachery was illegal and
that the defense of legitimate warfare was no longer available to those
who engaged in such an enterprise. It is high time that we act on
the juridical principle that aggressive war-making is illegal and
criminal. :

The reestablishment of the principle of unjustifiable war is trace-
able in many steps. One of the most significant is the Briand-Kellogg
Pact of 1928, by which Germany, Italy and Japan, in common with
ourselves and practically all the nations of the world, renounced war
as an instrument of national policy, bound themselves to seek the settle-
ment of disputes only by pacific means, and condemned recourse to
war for the solution of international controversies. Unless this Pact
altered the legal status of wars of aggression, it has no meaning at all
and comes close to being an act of deception. In 1932, Mr. Stimson,
as Secretary of State, gave voice to the American concept of its effect.
He said, “War between nations was renounced by the signatories of the
Briand-Kellogg Treaty. This means that it has become illegal
throughout practically the entire world. It is no longer to be the
source and subject of rights. It isno longer to be the principle around
which the duties, the conduct, and the rights of nations revolve. Tt
is an illegal thing. ... By that very act, we have made obsolete
many legal precedents and have given the legal profession the task of
re-examining many of its codes and treaties.”

This Pact constitutes only one in a series of acts which have reversed
the viewpoint that all war is legal and have brought International
Law into harmony with the common sense of mankind, that unjustifi-
able war is a crime. Without attempting an exhaustive catalogue,
we may mention the Geneva Protocol of 1924 for the Pacific Settle-
ment of International Disputes, signed by the representatives of forty-
eight governments, which declared that “a war of aggression consti-
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tutes . . . an international crime”. The Eighth Assembly of the
League of Nations in 1927, on unanimous resolution of the repre-
sentatives of forty-eight member nations, including Germany, declared
that a war of aggression constitutes an international crime. At the
Sixth Pan-American Conference of 1928, the twenty-one American
Republics unanimously adopted a resolution stating that “war of ag-
gression constitutes an international crime against the human species.”

The United States is vitally interested in recognizing the principle
that treaties renouncing war have juridical as well as political mean-
ing. Woe relied upon the Briand-Kellogg Pact and made it the cor-
nerstone of our national policy. We neglected our armaments and
our war machine in reliance upon it. All violations of it, wherever
started, menace our peace as we now have good reason to know. An
attack on the foundations of international relations cannot be regarded
as anything less than a erime against the international community,
which may properly vindicate the integrity of its fundamental com-
pacts by punishing aggressors. We therefore propose to charge that
a war of aggression is a crime, and that modern International Law has
abolished the defense that those who incite or wage it are engaged in
legitimate business. Thus may the forces of the law be mobilized
on the side of peace.

Any legal position asserted on behalf of the United States will have
considerable significance in the future evolution of International Law.
In untroubled times, progress toward an effective rule of law in the
international community is slow indeed. Inertia rests more heavily
upon the society of nations than upon any other society. Now we
stand at one of those rare moments when the thought and institutions
and habits of the world have been shaken by the impact of world war
on the lives of countless millions. Such occasions rarely come and
quickly pass. We are put under a heavy responsibility to see that our
behavior during this unsettled period will direct the world’s thought
toward a firmer enforcement of the laws of international conduct, so
as to make war less attractive to those who have governments and the
destinies of peoples in their power.

V.

I have left until last the first question which you and the American
people are asking—when can this trial start and how long will it
take. I should be glad to answer if the answer were within my con-
trol. But it would be foolhardy to name dates which depend upon
the action of other governments and of many agencies. Imability to
fix definite dates, however, would not excuse failure to state my
attitude toward the time and duration of trial.

I know that the public has a deep sense of urgency about these trials.



54 CONFERENCE ON MILITARY TRIALS

Because I, too, feel a sense of urgency, I have proceeded with the
preparations of the American case before completion of the diplo-
matic exchanges concerning the Tribunal to hear it and the agree-
ment under which we are to work. We must, however, recognize the
existence of serious difficulties to be overcome in preparation of the
case. Itisno criticism to say that until the surrender of Germany the
primary objective of the military intelligence services was naturally
to gather military information rather than to prepare a legal case for
trial. 'We must now sift and compress within a workable scope volu-
minous evidence relating to a multitude of crimes committed in several
countries and participated in by thousands of actors over a decade
of time. The preparation must cover military, naval, diplomatic,
political, and commercial aggressions. The evidence is scattered
among various agencies and in the hands of several armies. The cap-
tured documentary evidence—literally tons of orders, records, and
reports—is largely in foreign languages. Every document and the
trial itself must be rendered into several languages. An immense
amount of work is necessary to bring this evidence together physically,
to select what is useful, to integrate it into a case, to overlook no rele-
vant detail, and at the same time and at all costs to avoid becoming
lost in a wilderness of single instances. Some sacrifice of perfection
to speed can wisely be made and, of course, urgency overrides every
personal convenience and comfort for all of us who are engaged in
this work.

Beyond this I will not go in prophecy. The task of making this
record complete and accurate, while memories are fresh, while wit-
nesses are living, and while a tribunal is available, is too important
to the future opinion of the world to be undertaken before the case
can be sufficiently prepared to make a creditable presentation. Intelli-
gent, informed, and sober opinion will not be satisfied with less.

The trial must not be protracted in duration by anything that is
obstructive or dilatory, but we must see that it is fair and deliberative
and not discredited in times to come by any mob spirit. Those who
have regard for the good name of the United States as a symbol of
justice under law would not have me proceed otherwise.

May I add that your personal encouragement and support have
been a source of strength and inspiration to every member of my
staff, as well as to me, as we go forward with a task so immense that it
can never be done completely or perfectly, but which we hope to do
acceptably.

Respectfully yours,
Roeert H. JacksoN



IX. Revision of American Draft of Proposed
Agreement, June 14, 1945

Note: On June 11, 1945, the British Ambassador in Washington pre-
sented to the Secretary of State an aide-mémoire inviting the United
States to send representatives to London for discussions of the prosecution
of war criminals beginning on or about June 25. Similar invitations were
addressed to the Soviet and French Governments. These invitations
were accepted first by the United States and later by the Soviet and French
Governments.

Meanwhile, the legal staff assembled by Mt. Justice Jackson studied the
draft of the proposal and, without changing it in principle, suggested
various revisions. On June 14, 1945, a revised draft was transmitted to
the Embassies of the United Kingdom, the Soviet Union, and the Provi-
sional Government of France at Washington for the information and
consideration of their Governments before the approaching London Con-
ference. It was explained that the draft did not contain changes sug-
gested by any of those Governments but that their omission did not mean
that many of them were not acceptable to the United States.

The following draft is the one which was so submitted and which was
taken up for analysis and criticism by the London Conference when it
convened on June 26, 1945.

EXECUTIVE AGREEMENT RELATING TO THE
PROSECUTION OF EUROPEAN AXIS
WAR CRIMINALS

1. WaEREAS: (1) The Declaration issued at Moscow on November
1, 1943 stated that those German officers and men and members of
the Nazi Party who have been responsible for or have taken a con-
senting part in atrocities and crimes “will be sent back to the countries
in which their abominable deeds were done in order that they may
be judged and punished according to the laws of these liberated
countries and of the free governments that will be created therein”;
and

(2) this Declaration was stated to be “without prejudice to the case
of major criminals, whose offenses have no particular geographical
localization and who will be punished by the joint decision of the
Governments of the Allies”;
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Now THEREFORE joint action is necessary to provide for the prompt
prosecution and trial of the major criminals of the European Axis
Powers, including the organizations, responsible for or taking a con-
senting part in the commission of crimes and in the execution of
criminal plans.

2. To provide the necessary practical measures for the achievement
of these ends, this Executive Agreement is entered into by the Govern-
ments of the Union of Soviet Socialist Republics, the United States
of America, the United Kingdom of Great Britain and Northern
Ireland, and the Provisional Government of the French Republic,
acting by their respective duly authorized representatives.

8. All members of the United Nations shall be invited by the Govern-
ment of the United Kingdom, acting on behalf of the other signa-
tories hereto, to adhere to this Agreement. Such adherence shall in
each case be notified to the Government of the United Kingdom which
shall promptly inform the other parties to this Agreement.

4. For convenience, (&) the four signatories will sometimes be re-
ferred to as “the Signatories,” (8) the members of the United Nations
adhering hereto as provided in the preceding Article will sometimes
be referred to as “the Adherents,” and (¢) the Signatories and all
Adherents will sometimes be collectively referred to as “the parties to
this Agreement”,

INTERNATIONAL MILITARY TRIBUNALS

5. There shall be set up by the Control Council for Germany one or
more international military tribunals (hereinafter referred to as
“International Military Tribunal”) which shall have jurisdiction to
hear and determine any charges presented pursuant to Article 10.
Each such International Military Tribunal shall consist of four mem-
bers, each with an alternate, to be appointed as follows: One member
and one alternate each by the representatives upon the Control Council
for Germany of the Soviet Union, the United States, the United King-
dom and France. The alternate, so far as practicable, shall be present,
at the sessions of the tribunal. The presiding officer of each Interna-
tional Military Tribunal shall be selected by the members of the
tribunal, and if they are unable to agree, he shall be selected by lot.

6. In the event of the death or incapacity of any member of an
International Military Tribunal, his alternate shall sit in his stead
without interruption of the proceedings. All actions and decisions
shall be taken by majority vote.

7. An International Military Tribunal may sit in any zone in Ger-
many, Austria or Italy or in any other country with the consent of
such country. Tt shall have the power to summon witnesses including
defendants and to require their attendance and testimony, to require
the production of documents, to administer oaths, to appoint special
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masters and other officers, to hold hearings and generally to exercise
in a manner not inconsistent with the provisions of this Agreement
plenary authority with respect to the trial of charges brought pursuant
to this Agreement.

8. An International Military Tribunal shall have the power to
establish its own rules of procedure, which shall be not inconsistent
with the provisions of this Agreement.

9. This Agreement shall not in any way prejudice the creation of
other tribunals by the parties-to this Agreement or any of them for the
trial of persons who are not prosecuted before an International
Military Tribunal established hereunder.

PREPARATION OF CHARGES AND PROSECUTION

10. The parties to this agreement agree to bring to trial before an
International Military Tribunal, in the names of their respective
peoples, the major criminals, including organizations, referred to in
Article 1. Tothis end, the Soviet Union, the United States, the United
Kingdom and France shall each designate at the earliest possible time
a representative to act as its chief of counsel. Such chiefs of counsel,
acting by majority vote, shall determine the persons and organizations
to be brought to trial before an International Military Tribunal,
and they shall prepare the charges and institute and conduct the
prosecution.

11. The chiefs of counsel shall also be charged with:

(a) recommending to appropriate governmental authorities agree-
ments and measures supplemental to or in addition to this
agreement, necessary or appropriate to accomplish the objectives
thereof, and

(%) the maintenance of liaison among and with the appropriate mili-
tary and civil agencies, authorities and commissions of or repre-
senting any of the United Nations with respect to the matters
dealt with in this Agreement.

DECLARATION OF LEGAL PRINCIPLES

12. In any trial before an International Military Tribunal, the
tribunal shall be bound by this declaration of the parties to this
A greement that the following acts are eriminal:

a. Atrocities and offenses against persons or property constituting
violations of international law, including the laws, rules and
customs of land and naval warfare.

b. Atrocities and offenses, including atrocities and persecutions on
racial or religious grounds, committed since 1 January 1933 in
violation of any applicable provision of the domestic law of the
country in which committed.
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¢. Invasion of another country by force or threat of force, or the
initiation of war, in violation of international law.
d. Launching a war of aggression.

“International law” shall be taken to include treaties between na-
tions and the principles of the law of nations as they result from the
usages established among civilized peoples, from the laws of humanity,
and the dictates of the public conscience.

13. In any trial before an International Military Tribunal, the tri-
bunal shall apply the general rule of liability that those who partici-
pate in the formulation or execution of a criminal plan involving
multiple crimes are liable for each of the offenses committed and re-
sponsible for the acts of each other.

14. In any trial before an International Military Tribunal any de-
fense based upon the fact that the accused is or was the head or pur-
ported head or other principal official of a state is legally inadmissible
and will not be entertained.

15. In any trial before an International Military Tribunal the fact
that a defendant acted pursuant to order of a superior or government
sanction shall not constitute a defense per se, but may be considered
either in defense or in mitigation of punishment if the tribunal deter-
mines that justice so requires.

FAIR TRIAL FOR DEFENDANTS

16. In order to insure fair trial for defendants charged with crime
pursuant to this Agreement, it is declared that the following proced-
ure is required :

a. Reasonable notice shall be given to the defendants of the charges
against them and of the opportunity to defend. Such notice may be
actual or constructive. An International Military Tribunal shall de-
termine what constitutes reasonable notice in any given instance.

b. The defendants physically present before an International Mili-
tary Tribunal (¢) will be furnished with copies translated into their
own language, of any indictment, statement of charges or other docu-
ment of arraignment upon which they are being tried, (5) will be
given fair opportunity to be heard in their defense and to have the
assistance of counsel. The tribunal shall determine to what extent
and for what reasons proceedings against defendants may be taken
without their presence.

¢. Organizations, official or unofficial, may be charged before an In-
ternational Military Tribunal with criminal acts or with complicity
therein by producing before the tribunal and putting on trial such of
their number as the tribunal may determine to be fairly representa-
tive of the group or organization in question. Upon conviction of an
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organization hereunder, the tribunal shall make written findings and
enter written judgment on the charges against such organization and
the representative members on trial.

EVIDENCE AND PROCEDURE

17. An International Military Tribunal shall adopt and apply to
the greatest extent possible expeditious and nontechnical procedures.

18. An International Military Tribunal shall (¢) admit any evi-
dence which it deems to have probative value; () confine trials strictly
to an expeditious hearing of the issues raised by the charges; (¢) dis-
allow action by defendants which will cause unreasonable delay or
the introduction of irrelevant issues or evidence; and (d) employ with
all possible liberality simplifications of proof, such as but not limited
to: requiring defendants to make proffers of proof; taking judicial
notice of facts of common knowledge; and utilizing reasonable pre-
sumptions.

PUNISHMENT

19. Defendants brought to trial before an International Military
Tribunal as provided in this Agreement shall, upon conviction, suffer
death or such other punishment as shall be determined by the tribunal
to be just and approved by the Control Council acting by majority
vote. The Control Council, by such vote, may approve, reduce or
otherwise alter the sentences determined by the tribunal, but may not
increase the severity thereof.

20. The sentences, when and as approved by the Control Council,
shall be carried into execution in accordance with the written orders
of the Control Council.

PROSECUTION OF MEMBERS OF CRIMINAL
ORGANIZATIONS

21. Upon conviction of an organization before an International
Military Tribunal, persons charged with criminal liability by reason
of membership therein may be prosecuted in occupation courts or
other military tribunals established by the parties or any of them.
In the trial of such prosecutions the legal principles declared in Ar-
ticles 12, 13, 14, and 15 shall be binding upon the court or tribunal
and the findings and judgment of an International Military Tribunal
shall be conclusive with respect to the criminal purposes and activities
of the organization. Upon proof of membership in such an organi-
zation, the burden shall be upon the defendant to establish any cir-
cumstances relating to his membership or participation therein which
are relevant either in defense or in mitigation.
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22. The chiefs of counsel designated pursuant to Article 10 shall
prepare and recommend to the Control Council plans for the prose-
cution and trial of persons charged pursuant to Article 21 with liability
by reason of membership in organizations found criminal by an Inter-
national Military Tribunal.

EMOLUMENTS AND EXPENSES

23. The emoluments and expenses of the members of an Inter-
national Military Tribunal and their alternates designated as pro-
vided in Article 5 of this Agreement and of the chiefs of counsel
designated as provided in Article 10 of this Agreement, shall be borne
by the respective Signatories by whom they have been designated.

24. The emoluments and expenses of the staffs for the International
Military Tribunal and the chiefs of counsel and incidental expenses,
such as rent, heat, light, stationery and printing shall be borne in
equal share by the Signatories.

25. The emoluments and expenses of those occupation courts or
other military tribunals which may be established for the trial of
prosecutions instituted in accordance with Article 21 of this Agree-
ment shall be justly apportioned between the Signatories concerned
and any participating Adherents as may be agreed between them.

RETURN OF OFFENDERS TO THE SCENE
OF THEIR CRIMES

26. The Signatories agree that the Control Council for Germany
shall establish policies and procedures governing (a) the return of
persons in Germany charged with criminal offenses to the scene of
their crimes in accordance with the Moscow Declaration and (5) the
surrender of persons within Germany in the custody of any of the
Signatories who are demanded for prosecution by any party to this
Agreement.



X. Aide-Mémoire from the Soviet Government
June 14, 1945

Note: On June 14, 1945, Nikolai V. Novikov, Minister Counselor of
the Soviet Embassy at Washington, called on Mr. Justice Jackson and
delivered an aide-mémoire in the Russian language along with the fol-
lowing translation. Its references are to the draft submitted to the
Foreign Ministers at San Francisco {IV} and not to the later draft sub-
mitted to the embassies.

AIDE-MEMOIRE

[Translation]

The Soviet Government considering it extremely important that
the punishment of war criminals be realised as soon as possible agrees
with the proposal of the Government of the United States about the
necessity of an urgent establishment of an international tribunal for
trial of principal war criminals—leaders of the Hitlerite Government,
the Fascist German army and their agents and accomplices and ex-
presses its readiness to sign without delay an appropriate agreement.

As regards the draft of the very agreement submitted by the Gov-
ernment, of the United States the Soviet Government agrees with the
outline in its principles and considers it possible to accept it as a basis.
The Soviet Government considers it necessary, however, to make the
following amendments and supplements to this draft:

1. The introductory part of the agreement (article 1) to be worded
as follows: “In accordance with the Moscow Declaration of Oc-
tober 30, 1943 ‘About the responsibility of the Hitlerites for the
atrocities committed’ and other statements of the United Nations
on the question of punishment of war criminals, the Governments
of the USSR, the United States, the United Kingdom of Great
Britain and Northern Ireland and the Provisional Government of
France, acting in the interests of all United Nations, have con-
cluded the following agreement :”

2. In article 4 instead of the words “committed by the Axis powers”
to say: “committed by the European Axis powers” and further in
accordance with the text.
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o

. To begin point one of article five with the words: “those German
officers and soldiers and members of the Nazi party” and further
in accordance with the text.

The last paragraph of article five to begin with the words: “The

present agreement is being concluded so as to establish an order

for prosecution”, and further in accordance with the text.

4. In the titles to the articles 6, 8 and 9 to substitute the word “dec-
laration” for “provision” and change their wordings accordingly.

5. To supplement the enumeration of eriminal actions (article six
of the draft) by making mention of annihilation and other atroc-
ities in respect to prisoners of war and the peaceful population,
of plunder and forceful displacement of the population.

6. Article seven to be worded as follows: “In virtue of the present
agreement accusation can be brought forward and the guilty be
prosecuted also for committing other crimes not mentioned in
article 6.”

7. Article 11 to be worded as follows: “The fact that the accused
acted under orders of his superior or his government will not be
considered as justifying the guilt circumstance.”

8. Points “C” and “D” of article 12 to be excluded as, in accordance
with the Crimea decisions, it is supposed that the Allied Control
Council will have the power of dissolution and prohibition, in
administrative order, as mentioned in points “C” and “D” of
article 12 fascist organisations. This, of course, does not exclude
the right of the international tribunal or occupational tribunals
to prosecute any member of an organization dissolved in such a
way. Accordingly, all provisions pertaining to these organiza-
tions should be excluded in subsequent articles.

9. Point “C” of article 14 to be worded as follows: “Do not allow
on the part of the accused any intervention, which can cause un-
justified delay, or containing propaganda against the United
Nations.”

10. Division “Tribunals” to be supplemented by a new article of the
following contents: “Governments signatories of this agreement
pledge to provide the turning over to the jurisdiction of the in-
ternational tribunal of any person subject to trial by this tribunal.”

11. The last sentence of article 20 to be worded in the following way:
“The Control Commission can approve the verdict or overrule it
and direct the case for new consideration, or reduce the measure
of punishment, or introduce other changes in the verdict of the
tribunal, but it cannot increase the measure of punishment.”

12. In article 22 to point out that the appointed four representatives

form a committee of inquiry at the international tribunal for which

purpose after the words “a representative” to add: “who form the
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committee of inquiry at the international tribunal”. In the sec-
ond sentence of this article the words “and acting as a group”,
should be substituted by the words: “and acting as a committee of
inquiry”.

To supplement article 23 by point “C” of the following contents:
“The committee of inquiry uses as proof of guilt materials col-
lected and prepared by the commissions of the United Nations and
national commissions on investigation of erimes committed by war
criminals subject to trial by the international tribunal.”

All the expenses on the maintenance of the international tribunal
and committee of inquiry to come from the funds which will be
allotted for the maintenance of the Allied Control Council in
Germany. In accordance with this the wording of articles 24 and
25 should be changed.

Article 26 to be excluded. As the occupational courts and tri-
bunals are situated with the occupation troops their maintenance
expenses will be included in the general expenses for the main-
tenance of occupation troops.

The draft agreement to be supplemented by a new point provid-
ing that the agreement comes into force on the day it is signed.
At the end of article 15 and at the end of article 22 to point out
accordingly that the members of the international tribunal and
the committee of inquiry preside alternately at the meetings,



XI. Planning Memorandum Distributed to
Delegations at Beginning of London
Conference, June 1945

Note: Mr. Justice Jackson’s trial staff at once began work on preparation
for a trial of the leading Nazi war criminals. A first step was the formu-
lation of a planning memorandum to indicate the application of the
provisions of the United States proposal to the various practical problems
of an actual trial. The following memorandum is included because it
was distributed to all delegations at the beginning of the London Confer-
ence as an aid to their understanding of the meaning of the proposed
agreement.

PLANNING MEMORANDUM

1. ASSUMPTIONS
1. For planning purposes only it will be assumed :

a. Certain of the United Nations may agree to prosecute the leaders
of the European Axis powers and their principal agents and acces-
sories along the assumed general lines set forth below.

(Caution: This is not yet an agreed plan. The circulation of this
paper by the immediate members of the Chief of Counsel's staff will
be limited to those acoredited individuals whose work makes access
to the paper necessary.)

b. The defendants will comprise (1) individuals to be selected
such as Hitler, Goering, Himmler, and others; (2) organizations such
as the S.S. and Gestapo, who are so implicated in the common enter-
prise and the overt acts to be charged, that they are deemed to share
in the criminal liability therefor.

o. The defendant organizations may be official or unofficial. They
may be tried on a class representation basis; that is to say, any such
organization may be charged with criminal acts or with complicity
therein by producing before the tribunal and putting on trial such
of their number as the tribunal may determine to be fairly represen-
tative of the organization in question. The selected representatives
may include some or all the individual defendants referred to in
above.

d. The charges will include the following:

(1) That at some time prior to 1 September 1939 the defendants
entered into a common plan or enterprise aimed at the establishment
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of complete German domination of Europe and eventually the world,
which plan or enterprise included or intended, or was reasonably
calculated to involve the use of unlawful means for its accomplishment,
including the atrocities and other crimes alleged in sub-paragraphs (2),
(8),and (4) below.

(2) That on or about 1 September 1939, and at various times there-
after, the defendants launched illegal wars of aggression.

(8) That in the course of conducting such wars the defendants
violated international law, the laws, rules, and customs of war, or the
law of the sea.

(4) That before and after the launching of such illegal wars of
aggression, and during their continuance, the defendants instigated,
committed or took a consenting part in atrocities and other crimes
which were in violation of international law or treaties, or the laws
of Germany or one or more of its allies, co-belligerents, or satellites.

(8) That the atrocities and other crimes set forth in subparagraphs
(2), (3), and (4) above were committed pursuant to, or in the
course of and as the chosen means for executing a common criminal
plan or enterprise among the defendants.

II. SCOPE OF PROOF
2. Proof will be necessary to establish :

a. The nature and purpose of the criminal plan or enterprise.
b. That the criminal plan or enterprise included, or intended, or
could reasonably have been expected to involve, the specific crimes

charged. _

¢. The facts and circumstances which made the wars launched by the
defendants illegal wars of aggression.

d. The unlawful means and methods employed by the defendants in
the course of and as the means for conducting such wars.

e. The atrocities and other crimes referred to in paragraph 4 (4)
above.

f. With regard to the defendants:

(1) Their identity.

(2) Their participation in the criminal plan or enterprise.

(8) Their responsibility for the specific atrocities and other crimes
charged.

3. Proof will also be desired of the acts and conduct of the defendants
which may not have been criminal per se but which were used in prepa-
ration, furtherance and execution of the criminal plan, including but
not limited to:

a. The defendants’ internal and external policies.
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b. Their ideological, organizational, and material preparations for the
commission of the atrocities and other crimes charged against them.
¢. The pre-war (pre- 1 September 1939) atrocities and other crimes,
and those committed by the defendants against their fellow-na-
tionals, neutrals, stateless persons, and nationals of the United

Nations.

III. ADMISSIBILITY OF EVIDENCE

4. Ttis assumed that any tribunal before which the above charges are
tried will:

a. Adopt and apply to the greatest extent possible expeditious and
non-technical procedures; b. admit any evidence which has probative
value, and reduce to the minimum compatible with essential justice
requirements governing competency; and ¢. employ with all possible
liberality such established procedures as taking judicial notice of facts
of common knowledge and utilizing reasonable presumptions.

5. In the preparation of the case, the best evidence readily available
will be used. Time is of the essence, and a good case ready for trial at
an early date will be far preferable to a perfect case unduly delayed.

IV. OUTLINES OF PROOF
6. Proof of the criminal plan or enterprise will include but not be
limited to:
a. Internal Measures Taken by Defendants:

(1) Establishment of rigid internal control by the defendants over
government and all its agencies, religion, administration of jus-
tice, education, news dissemination, finance, commerce and
industry.

(2) Destruction of all potential resistance to the defendants’ plans by
terrorizing, confining, and destroying opposition elements (demo-
crats, trade unionists, Catholics, Protestants, Jehovah’s Witnesses,
pacifists, anti-nationalists, etc.).

(8) Dividing the German citizenry on a racial basis and discriminat-
ing against those whom defendants adjudged not to be of German
blood.

(4) Dividing the German citizenry into those having legal rights
(Aryans) and those without (Jews).

(5) Utilization of means and methods such as those referred to in (2),
(3), and (4) above for purpose of perfecting organizations like
the 8.S. and Gestapo and training their personnel in (&) using like
tactics in the occupation and control of subjugated areas, and (d)
administering like treatment to their “inferior” native popula-
tions.

(6) Unlawful expropriations, spoliations, and forced sales for the per-
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sonal enrichment of the defendants and for the purpose of estab-
lishing and maintaining internal control in their hands as set
forth in (1) above.

(7) Nature, establishment, enforcement and significance of the
“Fuehrer Principle”.

(8) Integration of all the foregoing and its utilization for the purpose
of preparing Germany organizationally, materially, psychologi-
cally and otherwise to launch and conduct illegal wars of aggres-
sion and to wage such wars by unlawful means.

(9) Accomplishment of the foregoing by violations of the laws of

Germany.
(10) Advance planning for the atrocities and other crimes to be com-
mitted by the defendants during occupation of subjugated areas.

b. External Measures Taken by Defendants Against Other Nations With
Whom Germany Was at Peace:

(1) Employment of divisive tactics openly and surreptitiously in such
countries, such as promoting ethnic, religious, and political dis-
putes and differences, for the purposes of opening the door to the
defendants’ influence on local policy and of weakening or destroy-
ing resistance to the defendants’ intended military and political
encroachments.

(2) Establishment and utilization of German and native fifth
columns in such countries for the above purposes.

(3) Employment of bribery, corruption, and false and subversive
propaganda in such countries in order to accomplish the foregoing.

(4) Employment of a policy of entering into treaties without intent
to observe them and of thereafter violating them in furtherance
of the defendants’ plans.

(5) Infiltration of spies and saboteurs into such countries for use in
connection with the defendants’ threats of invasions, invasions,
and aggressive wars.

(6) Carrying out the foregoing in violation of international law and
the laws of the countries concerned.

(7) Increasing the defendants’ war potential and reducing the de-
fensive capacity of other nations by creating monopolistic and
other unlawful schemes and devices in furtherance of the
defendants’ plans.

7. Proof that the defendants launched illegal wars of aggression will
include but not be limited to the following:

a. Violation of treaties and conventions to which the German State
was a party.

b. Violation of any applicable international law.

¢. Relating the above violations to the plan or enterprises referred to
in par.1d (1) above.
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8. Proof that in the course of conducting their illegal wars the
defendants violated international law, the laws, rules, and customs of
war, or the law of the sea, will cover the proof of the commission of
crimes usually and traditionally considered war crimes. This proof
will establish, from the nature, frequency, and common characteristics
of the crimes referred to, and from the cirecumstances of their oceur-
rence, that they were the result of an overall policy which directed or
envisaged their commission. Proof of individual and organizational
responsibility will be coordinated with the pertinent results of any
other projects.

9. Proof of the defendants’ atrocities and other crimes referred to in
par. 1 d (4) above will include but not be limited to the following :

a. Genocide or destruction of racial minorities and subjugated popu-
lations by such means and methods as (1) underfeeding; (2) sterili-
zation and castration; (8) depriving them of clothing, shelter, fuel,
sanitation, medical care; (4) deporting them for forced labor;
(5) working them in inhumane conditions.

b. Unlawful expropriations, spoliations and forced sales in occupied

areas.

. Unlawful destruction of property.

d. Seizure of control of other nations by threats of violence, invasion,
and other unlawful means.

V. SOURCE MATERIALS

o

10. Docuwmenitary:

a. Writings and speeches of defendants and their associates.

. Organizational literature.

¢. Magazines, newspapers, and other literature under defendants’
control.

&. Laws, decrees, ordinances, and regulations.

e. Manuals; military, diplomatic, and other official orders, reports,
plans, ete.; and pertinent official documents of any nature.

f. Correspondence.

g. Diplomatic and political treaties and agreements, public and secret.

h

¢

o

. Financial, commercial, and trade agreements and data.
;. Biographical records.

11. Photographic:

a. Still,
b. Motion pictures.

12. Oral Testimony:

a. Film and other recordings.
b. Witnesses.



X11. Summary Record of Two Informal
Gatherings of British and American Delegations
June 21 and 24, 1943

On Thursday, June 21, 1945, at the invitation of the British, an
informal gathering of the United States and British representatives
was held.

Sir Basil Newton, of the British Foreign Office, advised that the
Provisional Government of France had accepted the conference invi-
tation for June 25 and would send Henri Donnedieu de Vabres as their
Representative * and that, although the Soviet Government had come
to no decision, it was hoped that they would attend and that their
delegate would depart from Moscow on June 23.

Sir David Maxwell Fyfe, Attorney-General of the United Kingdom,
suggested as the basis for discussion a list of defendants consisting
of Goering, Hess, Ribbentrop, Ley, Rosenberg, Hans Frank, Frick,
Keitel, Streicher, and Kaltenbrunner. It was agreed that this list
should be considered and that the United States would propose addi-
tional names later. The United States, it was stated, had not reached
a consideration of cases against individual defendants but had engaged
in obtaining general proof necessary against all leading Nazis with
the expectation of selecting defendants in the light of evidence so
cbtained. ‘

There was general discussion of the best methods of proof in view
of the difficulty and novelty of the case and of the possible sources
of evidence to be explored. ‘

The policies to be followed by the respective countries in the return
of prisoners requested by the governments of occupied territories for
trial at the scene of their crimes were discussed at some length.

Sir David Maxzwell Fyfe stated that the British hoped that inter-
national trials would commence at the beginning of September. He
referred to the pending elections and said that he had no doubt that,
in the event a Labor government were chosen, it would adhere to
the plans made by its predecessors at this Conference. He suggested
Munich, in the United States Zone of Germany, as an appropriate
place for trial, partly for its psychological value as the birthplace of
the Nazi party. Mr. Justice Jackson suggested that the choice de-

*France was represented at the London Conference by Judge Robert Falco.
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pended chiefly on facilities that could be made available and under-.
took to investigate the suitability of Munich. All agreed that the
trial should be held on the Continent, probably in Germany, and all
agreed that, if in Germany, it should be held either in the British
or in the American zone of occupation.

A similar gathering took place on Sunday, June 24, at which Sir
Basil Newton advised the meeting that the British Ambassador in
Moscow had reported that Soviet delegates would attend the Con-
ference but that they had requested that the meeting be deferred from
June 25 to June 26. It was agreed that the British Embassy at Mos-
cow should be notified that the British and American Delegations
acceded to the Soviet request.

Sir Basil further informed the session that the French had decided
to send as their Representative Judge Robert Falco of the Cour de
Cassation, to be assisted by Professor André Gros, French member of
the United Nations War Crimes Commission.

There was an informal discussion of the amendments that had been
proposed by the British to the American draft and of the points
raised in the aide-mémoire handed to Mr. Justice Jackson by the Coun-
selor of the Soviet Embassy at Washington [X]. Pending arrival of
the other delegations, it was agreed that a committee would attempt to
reconcile such differences as there were between the British and the
American viewpoints in a joint draft of a-protocol but that no commit-
ment should be made by either Delegation on any point that was to
come before the Conference.

A joint draft of a protocol was thereafter prepared by a committee,
which showed how satisfactory reconciliation could be accomplished
on all differences between the British and American viewpoints. This
draft was not circulated, however, and was not the subject of dis-
cussion in the four-power conferences, and, as it was largely repetition
and only in the nature of a working paper of the two Delegations, it
has not been set forth.



XIII. Minutes of Conferenée Session
of June 26, 1945

The Conference was called to order by the Attorney-General, Sir
David Maxwell Fyfe, who welcomed the Representatives on behalf of
the host, the United Kingdom.* He stated the purpose of the Con-
ference in general terms and reviewed the proceedings which had
led up to it. He suggested that, in as much as the United States had
proposed a definite agreement, the Conference call upon Mr. Justice
Jackson to explain in detail the United States proposal.

Mr. Justice Jackson pointed out that there were two drafts of the
United States proposal outstanding. The first had been handed to
the Foreign Ministers at San Francisco [IV]. Later studies had re-
sulted in some changes and a later draft had been forwarded to all
conferees through their respective embassies [IX]. He suggested
that the latter proposal be made the basis of the discussions.

General Nikitchenko suggested that, instead of embodying the en-
tire subject in one instrument, there should be a separate and short
executive agreement between the powers which would adopt an an-
nexed statute to govern the conduct of the trials. The latter, he
thought, should specify the rules of procedure in great detail. He
thought it should provide for the organization of the Tribunal, by
whom it should be named, its powers, and the cases it was to hear—
which should be only major cases—and should specify that other
criminals be handed over to the appropriate national authorities for
trial by them ; it should stipulate where the trials should take place, the
language in which the proceedings should be conducted, and the pro-
cedure of the trial; it should leave to the court itself the working out
of internal procedures.

The Attorney-General, after the morning’s general discussion, called
upon Mr. Justice Jackson at the afternoon session to explain the
American proposal, and the proceedings were as follows:

Mz. Justice JacrsoN. We start with the recital of the declaration
of Moscow, which is really the beginning of the plan to conduct these
trials, and the recital follows the language of the declaration. It is
the purpose to indicate the division between the class of cases we are
concerned with and the class with which we are not concerned. The
recitals are intended to make plain what the background of this agree-

*For complete list of members of delegations, see p. 441.
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ment is. That is why we put in those recitals. I do not know whether
any questions occur on that or not. [No questions.]

Then we recite that it is necessary in order to carry out those com-
mitments that there be joint action and that all Members of the United
Nations shall be invited to sign and adhere to this agreement; that
adherents shall be notified to the governments through the United
Kingdom; and that the four signatories will be referred to as *sig-
natories”, and the other United Nations who may adhere to it are
“adherents”, and all are referred to later as “parties to the agree-
ment”. T do not know whether any questions occur on those or not.

GeneraL Nixrrcmenko. I am not quite clear on the point of in-
cluding the organizations. Are they juridical bodies? How is it
envisaged ?

Mr. Justice Jackson. I would envisage that, in case of such an
organization as the S.S., the purpose of this proceeding would be to
try the general purposes, plan, the methods, etc., of that organization
to determine whether it constitutes such a criminal organization that
we should attribute to each member responsibility for acts of the
others and responsibility for the acts of the whole. The organizations
that we think should be included would be only voluntary organi-
zations, of course, where the membership was in itself significant of
an adherence to the purposes of the organization and where the organi-
zation was sufficiently closely knit so that responsibility of the mem-
ber would be a reasonable conclusion. We did not think that it would
ordinarily reach, for example, to the army or to the Nazi party. But
such organizations as the S.S., the Gestapo—perhaps some groups
that are not technically organizations—would be included. But that
is not attempted to be solved here. We simply attempt to decide that
organizations ought to be brought within the purview of this trial.

GenErAL NixitcaeNko. We do not propose to go into details of
definition here and now but would like to draw attention to the Crimea
declaration agreed to at Yalta, under which the Nazi organizations
were declared to be illegal and eriminal and therefore should be utterly
destroyed ; and it would therefore be necessary to see that this agree-
ment, or the line taken here, follows the decision of the Three Powers
in the Crimean agreement. However, that could be decided later.

Me. JusticeE Jackson. It isintended that there be no inconsistency.
The inclusion of these organizations is not intended to be a recogni-
tion of legality of their existence in the future, and we did not think
in proposing the trial that it would be any obstacle in the dissolution
of them for the future. We are thinking of their past acts.

We now come to the article dealing with the military tribunals,
which we think of as entirely separate from the prosecuting staff,
[Here the Justice read from paragraph 5 of the draft proposal, IX.]
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We have in mind that one or more should be provided for at this
time to have jurisdiction to hear any of the charges. We provide that
each shall consist of four members, each with an alternate, one from
each government here represented; that the presiding officer shall
be selected by the members of the Tribunal or, if there is no agree-
ment, by lot. The idea as to an alternate is that he should sit if the
representative should become ill, die, or become incapacitated. The
alternate would be present during the entire proceedings and be pre-
pared to step into the place of the principal judge in event of neces-
sity. The decision should be by majority vote. There are infinite
possibilities of varying this arrangement, but this is as practical an
arrangement as we could think of, and we therefore proposed it in
that form.

GENERAL NIxiTcHENEO. In the original American draft the pro-
posal regarding the position of presiding officer was that it should
be held by rotation; now we see by the second draft that the chair-
man shall be elected or chosen by lot. The Soviet Representative
would be glad to know why this alternative system was preferred in
the second draft and how far it is suitable as compared with the first
original proposal.

Mgz. Justice JacksoN. We have never had the general practice in
our country of rotating the presiding officer except in some courts,
and in some of our commissions they rotate by the year. The pre-
siding officer, of course, has no more power than the other members
of the Tribunal, but there would be a greater consistency in the pro-
ceedings if one man presided. I do not know, if there were rotation,
whether it would be by the day or week, or just how it could be
arranged. We read the Soviet suggestion on rotation of the presiding
officer, but I did not recall that we had ever proposed rotation, and
I am inclined to think you are in error about that. Rotation was
never proposed, to my knowledge, and it is rather foreign to our ideas.

CoronzeL Bernays. The first draft taken from San Francisco had no
suggestion of rotation.

Mk. JusTicE JACKSON. Your suggestion of rotation was first brought
to our attention in an aide-mémoire delivered to me in Washing-
ton [X].

GrNErAL NIEITCHENKO. In the question of rotation of the chair-
manship, of course it would not be a question of having a different
one every day. The Soviet Delegation had in mind that there are,
after all, four judges envisaged for the International Tribunal, and,
assuming that the opinions of the four judges were evenly divided,
it would be necessary for the chairman to give his vote. The actual
view of the Soviet Delegation on the way in which rotating chair-
manship should be organized is that in every individual case coming
before the court from the beginning there would be a single chair-
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man in office ; then when the next case came up the chairmanship would-
revert to another of the judges, who would hold office until that case
were completed, and so on. That is particularly important if the
Tribunal sits in different countries. For instance, if the Tribunal
were sitting in France, it would be desirable to have a Frenchman as
chairman, '

Do the authors of this proposal suggest that, where it states that the
whole membership of the United Nations shall be invited by the
United Kingdom to appear as adherents [paragraph 3], adherence
to the agreement confers any obligations to take part in the work of the
court, especially if it happens to be sitting in one of those countries?

Mg. Justice JacksoN. It was not intended by the language to impose
any obligations or to confer any rights except such privileges as might
be granted in particular circumstances. There might be a situation
where it would be advisable and we would agree that some nation
should come forward with some evidence, for example. The problem
of dealing with their cases we thought was pretty much solved by the
provision for sending back for local trials the local offenders. If we
are going to get this task done in any reasonable length of time, it is
necessary to limit the number of people who will participate, and
therefore we have taken the view that the four countries who have the
chief responsibility are our own and that, while we would like the
participation of the others, it would not be practical to open the matter
to all others as a matter of right. That was the view we entertained
in drawing these documents.

Str Davip Maxwern Frre. We have one point on number 5 which
has been already mentioned, Mr. Justice Jackson, that we should prefer
that the Tribunal should be set up by the Governments in consultation
with the Control Council, because it would make it easier for us to get
the best members for the Tribunal if they were appointed by the
Government and then the Government would consult with the Control
Council and see if they approve.

Mgr. Justice JacksoN. “An International Military Tribunal may sit
in any zone in Germany, Austria or Italy. . . .” [Here the Justice
read paragraph 7.] Any questions on number seven? [No questions.]

[The Attorney-General was excused and Mr. Roberts acted there-
after as his alternate as chairman of the Conference and of the British
group. ]

Generar NIrrrcEENEO. That point is quite clear with possibly some
amendments which could be inserted #n foZo in the statute of the
International Military Tribunal.

Mg. JosricE JacksoN. In paragraph 8 we prov1ded that “An Inter-
national Military Tribunal shall have the power to establish its own
rules of procedure, which shall be not inconsistent with the provisions
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of this Agreement.” We have thought in our subsequent studies that
the agreement should also authorize the prosecuting staff to propose
rules to the Tribunal so that there would be direct authority for pro-
posing them. 1 may say that the system of adopting its own rules of
procedure is customarily used in our country with commissions and
even with courts. I think we delegate to the court more rule-making
power than you do with the Continental system. We leave it to
judges to make rules for their own courts, and sorhetimes we even
delegate the power to make rules to govern the entire litigation pro-
cedure. Perhaps that is why we have favored a large delegation of
power to the Tribunal itself instead of attempting to codify details of
procedure. We were also a little afraid, since this is an unprecedented
case, that we were not wise enough to adopt in advance rules that were
all-inclusive to meet all situations. I would like to see a liberal rule-
making power left in the court to meet all unforeseen situations as are
apt to arise. We have not been through this kind of trial before, and
it therefore is not so simple as drafting a statute to govern an
everyday litigation.

GENERAL N1xrrcHENEKO. It is, of course, impossible to foresee all the
details that should be included in a statute of this kind and I agree
that the court which is to be set up must have the power to elaborate de-
tailed instructions that will be necessary ; but we are afraid the actual
wording of this paragraph number 8, as it is, rather implies that if
we do not here and now define basic principles for government of the
International Tribunal, it will be left then to the Tribunal itself when
set up to do that work, and it would delay the work of the prosecutors.

Mz. Roserts. May I say that it is our view, too. We would like
to draft some rules by agreement although we quite understand that
the Tribunal will have the power to modify or extend those rules, but
we share the Russian fear that this paragraph as it is might lead to
duplication and delay.

GENERAL NIrITcHENKO. This is a change we can discuss in a mem-
orandum, but we could leave the text as it stands now in the statute
and arrange that when necessary. The Tribunal may later elaborate
or extend.

Mg. JusTicE JACESON. I assume you mean that a memorandum will
be prepared by the Soviet which will indicate the type of rules which
you think should be incorporated. We do not object to adding any
rules we feel should be incorporated as we go along.

The next paragraph of the draft is simply designed to make clear
that each country retains the right to set up its own tribunal for any
accused that are not reached by this.

GenerAL NirrrcHENEo. I quite agree.

MRr. JusTice JacksoN. We take up next the subject of charges and
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prosecution. I repeat that all of this is framed in the light of the little
procedural law we know, which is our own system, and we put it
forward against that background, of course. [Here the Justice read
from paragraph 10.] “The parties to this Agreement agree to bring
to trial before an International Military Tribunal, in the names of
their respective peoples, the major criminals, including organizations,
referred to in Article 1.”

The next paragraphs are amplifications to some extent recommend-
ing additional measures and maintenance of relations with any groups
that are interested in the prosecutions, including any of the United
Nations which are not included in the prosecution. While this is a
very sketchy provision about the prosecution, it was understood by
us when we were preparing it as embodying our usual method of
prosecution by which the prosecution proceeds entirely without con-
sultation with the court and without the court’s knowledge or partici-
pation in any way. Our system contemplates a complete separation
of the function of hearing charges from the function of prosecution.
It is a separation of functions which is a very deep-seated part of our
legal philosophy, and it is against that background that it is put
forward.

GeneraL NirircHENKO. It would be desirable if we could be given
a more detailed explanation of prosecution in the United States, the
actual raising or preparing of a charge as applied to the tasks which
lie before the International Tribunal here.

MRr. Juostice JacEsoN. I can give you a little more clearly what I
would envisage in the light of our system. Our first task as prose-
cutors, as we see it, is to get the evidence in the case. We would not
wait for any court to be set up to do that because we think of that
as a prosecutor’s function, and therefore we have already started
work on it and have many people trying to examine captured orders and
reports. We have interrogated prisoners of war, interrogated civil-
ian prisoners taken since the surrender, interrogated witnesses, and
gathered all of the evidence we can get in proof of the charges. Then
we envisage the preparation of an indictment or bill of accusation—
you can call it by various names—in which we would select persons
indicated by the evidence to be guilty, they would be charged with
crimes, and that indictment would then be presented to the court.
That would be the first time there would be any contact between the
prosecutors and the court in our system—when the charges are pre-
sented. That brings the case into court—when you have an indict-
ment. The Court would then have nothing before it except the indict-
ment but it would fix the time of trial and might assign counsel. On
the trial date we would produce in court all of our evidence. The
court would not have the evidence merely as a result of its being
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gathered by the prosecutors but it would have received it in open ses-
sion. Documentary proof, as we call it, would be offered and some
facts would be established by “judicial notice”, which means it would
not be necessary to prove them. Oral testimony would be received.
The decision would then be made, based on the evidence that was pro-
duced before the court by the prosecutors. The court would take no
responsibility for the production of any part of the proof. It would
have no part in the prosecution. It would simply have one function,
to receive and weigh evidence and determine the question of guilt.
That in a crude way is a statement of our procedure.

. Proressor Tramvin. The basic problem is whether the Interna-
tional Military Tribunal requires an auxiliary body, and I understand
from the document which has been submitted and from the explana-
tion of the United States Representative that both the Soviet and
American Representatives hold the same view, that some body for the
purpose of investigation is necessary; so both delegations make the
same reply to that question.

There is agreement apparently on the second point, that the com-
mission of inquiry works independently and draws up the indict-
ment. In that way, one is called “commission of inquiry” on the
Russian side and “prosecutor” on the American. Both delegations
agree on the function of drawing up the indictment. Then there is
the third task of bringing in the indictment before the Tribunal. On
that point there seemed to be slight difference because the American
proposal suggests there is no need to provide any additional material.
The court can decide only the actual form of indictment. That, of
course, is a point which can be discussed later. Since the United
States proposal foresees the necessity for the prosecuting body-to
conduct investigation and draw up the indictment, both delegations
are sufficiently close to one another.

Mr. Justice JacksoN. I am afraid that we are not quite as close
as Professor Trainin states, but I hope we may be. We think the
indictment might properly refer to some facts of which the court
might take judicial notice, but our system contemplates bringing
into the court after the indictment all of the proof. The indictment
itself merely shows that one is accused and informs him of the charges
against him, but the indictment itself is not much more than a notice
of trial and of the charges and does not stand as evidence. Therefore,
the prosecuting officers would conduct the trial at which all the proof
would be brought out. I do not know whether the difference between
us is, or just how much of the difference is, a matter of words and
how much a matter of substance. I think both will have to develop
our ideas as we go along.

I should like to ask how the French would handle this prosecution.

781985—49——7
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Junee Favrco. I do not insist upon the adoption of the French sys-
tem because we are working on a new thing in this International
Tribunal. I want to explain the French system to see whether there
are better ideas to be used in the new International Tribunal. The
prosecution is made in France by a magistrate (juge d’instruction),
and after that the prosecuting officer looks over the case and
sums up the charges to present to the judges. The prosecuting
officer is put in charge of the case, and the witnesses are inter-
rogated. The court is outside of the prosecution and must not inter-
fere with the prosecutor, so that there is a great similarity with the
American system as it has been exposed by Mr. Justice Jackson. The
French could not see any advantage in mixing the thing and having
the court participating in the prosecution. We think it would be
simpler to leave the prosecution in full charge of the prosecutors,
and that leaves the court sitting and judging apart from the prose-
cution. The situation between the court and the prosecuting officer
is such that not all procedure which has been had before the court hear-
ing is taken into consideration by the court. The court takes the case
as a new thing and does not look into the procedure which has been
made before.

Proressor TrRaININ. The Soviet system shows independence of
function between the prosecuting body and the court itself. The court
could not be satisfied merely with written depositions. It must also
have oral proceedings. We have agreed on the basic principle that
there must be a preparatory or auxiliary body, but it seems the dif-
ference arises as to the functions of that latter body. According to
the United States proposal, if we have understood it, the first step is
for the prosecuting body, which would be the commission of inquiry
in the Soviet system, to gather together all the evidence and sum it up
into a form of indictment, and the second step is hearings before the
Tribunal ; but, if that indictment is merely a form of statement of the
case against the criminal, it would not be sufficient. If necessary, ad-
ditional evidence or material would be called for. The alternative
which seems to be contemplated in the United States draft seems to be
a rather complicated process and would hold up the Tribunal if there
were two independent procedures established. The court should have
power independently to value the indictment and call for any other
material desired. The point is that it isnecessary for this preparatory
or auxiliary body to continue and complete the evidence in the form of
an indictment so that the process should be whole and complete and
the court, when the indictment is brought before it, will be in a
position to adopt a formal decision without any further delay. The
evidence would be handed in with the indictment.

MR. Justice Jackson. It might be well to clear up a misunderstand-
ing. Our indictment is merely a charge. Itmerely accuses and names
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the crime of which it accuses, tells briefly where it was committed and
when, and does not give evidence.. For instance, if you are indicting a
man for murder, your indictment charges that on a certain date at a
certain place he did commit murder by shooting such a person, causing
his death, against the law and the peace and dignity of the state, and
he istherefore accused. You do not set forth the evidence in the indict-
ment. You merely start the case in motion, and then the trial is for
producing the evidence; I think that is where our basic difference has
been—over the nature of the indictment. [Here the Justice addressed
the British Delegation.] I assume your form of indictment, which we
largely copied, is very similar.

Mr. RoBerts. Much the same. In the charges the accused is given
sufficient particulars for him to know with what he is charged so that
he can prepare his defense. We, I think, on this side of the table
entirely agree with the procedure which the French outlined and which
they say they are prepared to recommend to their Government.

JupeE Farco. In a French bill of accusation it would be a little more
complicated than what Justice Jackson said but more or less on the
same line. It would be a little longer, beginning with indication of
the facts and followed by indication of the proof and evidence which
have been gotten by the prosecuting officer and indication of the law
which applies. We would not suggest that it be adopted by the Inter-
national Tribunal, which is an entirely new creation, but as indicated
in French law the court can always call for new witnesses or new evi-
dences so that we might also think along those lines.

GeNErAL NikrrcaENKO. I think the system of prosecution as it is
practiced in the Soviet Union does not at all differ from that practiced
in France as explained at this table. The prosecutors are independent
in their investigation and drawing of the charge of indictment. They
submit that document to the Prosecutor General, who can ask for addi-
tional material and who has to confirm and authorize the indictment
before it is submitted to the court. There are prepared, of course, de-
tails of the evidence that is advanced in support of that charge, and the
document concludes with the indictment as in France. So there is
really no difference between the Soviet procedure and the French.
There does seem to be a difference between their system and that of the
United States and the United Kingdom, where the material does not go
to the court, but only a formal indictment. If it is now suggested that
the French proposal is really the equivalent or fits in with the United
States and United Kingdom systems, it seems to be a misunderstand-
ing, because the resemblance is really between the French and Soviet
systems. There is no suggestion on the part of the Soviet Delegation
to apply the whole Soviet system to the trial of war criminals. We
should aim to simplify procedure and to facilitate the work of the
courts. Therefore, there should be the two stages of, first, preliminary
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collection of material—on that point there does not seem any difference.
of opinion—and thén, the second point, a special body which is to ac-
complish that task. The difference apparently is on the point as to
whether the material is to be submitted to the court or whether it is
to be kept by the prosecuting officers. In the view of the Soviet Dele-
gation, if the court is to be assisted, that material should be referred to
it and reference should be made in the indictment as to the reasons for
the charges advanced, giving the evidence that has been collected and
leaving it with the court as completely presented. The court should
not be confined merely to preliminary investigation, but, as additional
evidence is required, it should be in the power of the court to ask for it.
The court, of course, continues to be completely independent.

Mr. JusTicE JacksoN. Ithink Ihave failed to make clear that in our
practice the evidence is passed to the court but is passed at a stage
subsequent to the indictment. Theindictment merely results in notify-
ing the defendant of the charge, the time and place of trial, and that
sort of thing. All the evidence is passed to the court and enters into
its archives, passing out of the hands of the prosecution. The decision
of the court is based on the complete evidence. The difference is, as I
gather, that you would, so to speak, attach your evidence to the indict-
ment, while we would follow the indictment by production of the
proof in open court at the trial. There is, therefore, in our system
more importance to the trial and less importance to the indictment, the
indictment being merely accusation. The court hears all the evidence,
and in most eases our courts must hear the evidence of each witness.
The defendant has the right to be confronted by every witness against
him, and all testimony is heard in open court. Qur system results,
perhaps, in a longer trial but a shorter indictment.

GenNgraL NigrrcHENEO. In the Soviet system the indictment itself
isnot regarded as evidence. It is merely the document containing par-
ticulars of the offense and the evidence on which it is chargeable.

Mg. Justice JacksoN. I would-like to make clear in suggesting this
arrangement that we have not proposed that our system of ordinary or
jury trial be adopted. In fact, we would not think it would be at all
feasible to try these cases according to the unmodified American
system. What we are trying to do is to depart from ours and find a
system which, while it follows the general philosophy of our system,
is one on which we can hope to try these cases in a reasonable length of
time and without undue difficulties.

Junee Farco. I suggest that we iron out the difficulties of criminal
law and see what we want, extracting from our different laws the best
factors. Also, we agree that we would like to put before the court a
complete investigation, and we do not want to waste time because it
would take much time and create a bad impression on the Allied and
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German people. I submit that the first question is to make'a complete
investigation. I believe the Soviet views, which are very near the
French one—it would be the act of transmitting to the court the
charges and the evidence going with it, and it should be for examina-
tion by the prosecuting officer. Whatever the forms we will adopt of
that, certainly the French Delegation has no preference. We should
go to work with the idea that a system of international prosecution
must be reached, and we must not risk the court’s not being satisfied.
That is the most important question.

GeneraL DonovaN. Is it your suggestion that the proposal made
by Justice Jackson should be modified to submit to the court not only
the indictment but evidentiary material in support of it as prepared
by all counsel ?

Jupee Favco. I agree.

Mzr. Roeerts. It is your suggestion that that should be done before
the trial and that before the trial the court should have the power to
reject or send back.

JupeE FaLco. Are we to have only one prosecutor ?

GENERAL DoNovaN. You want the prosecutors to act jointly?

Junee Farco. I agree that they act jointly so that there is no risk
of the court not being satisfied. To illustrate the Soviet position, the
prosecution would be reviewed by he four prosecuting officers and not
by the court.

Mgr. JusTice JacksoN. I wonder if we are far enough advanced in
understanding each other so that we can proceed to the legal principles
that underlie the trial.

GENERAL NIKITCHENKO. Views expressed seem to be approaching
one another; so I think we could proceed. According to the French
proposal, these four prosecuting officers would actually be working
as an investigating commission.

Mz. Roserrs. Which is really what we are doing now.

Mr. Jusrice JacksoN. Certainly.

GeneranL NixiTcHENEO. Especially since no- lengthy preparation
would be necessary as evidence is already gathered.

GeNERAL DoNovaN. Submission of the indictment should not be
accompanied by submission of the evidentiary material, but the evi-
dence would come in only at the trial itself,

Mgz. Roeerts. I agree.

Junee Farco. The evidence and material 1tself would go before
the court at trial. This would be a summary of the facts.

GeNErAL NIKITCHENKO. The Soviet Delegation takes the view that
the indictment should be accompanied by the evidence, the evidentiary
material. I point out that the United States proposal rather assumes
lengthy investigation is involved, whereas the evidence and material
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is all available. Therefore, I do not see why there should be a sepa-
ration between those two. After all, it is just a summary of the facts
of the case and statement of the charge.

GexeErAL DonovaN. Perhaps I see the difficulty. I wonder if they
think we propose that the indictment and the material could be sep-
arated by a great lapse of time. That is not what we propose. The
indictment would be submitted to the court on a given day and per-
haps on that very day the evidence would be taken by the court under
oath, but separately.

Gexeran NirrrcHENKO. But before the trial begins.

GexneraL DoNovaN. We submit the indictment to the court and
notify the defendants so that they can prepare for trial. The day for
the trial is set and then all evidence on which the indictment is based,
the evidence which will prove that charge, is submitted under oath,
together with such documents as the court will receive.

Mgz. Roeerrs. That is what we on this side of the table visualize.
The court is to try the case at the time set, not to try it before, but try
it in court on the evidence which is presented.

GeENERAL DoxNovan. And the evidence is submitted in the presence
of the defendant and his counsel, to the admission of which the objec-
tion of the defense might be sustained, so that the court must sit as
a referee.

GexeraL NirrrcEENKO. The details of this we could deal with later.
The point at present would be for us to see whether there is any dif-
ference of opinion on the principles involved.

Mr. Justice JacksoN. I agree. Shall we take up the legal
principles ?

Number 12 has given us a great deal of difficulty, and we have re-
drafted and amended it a good many times. This was caused, I sup-
pose, by the difficulty of stating an entire body of criminal law for
international trial purposes in a single paragraph. It is a very im-
portant paragraph and deserves careful study, word by word, because
every word will come back to plague us before we get through with
the trial. What we have attempted to do is to reach the heart of these
offenses. We think it would be very unfortunate if we were to go
into this trial with an argument as to whether the acts were criminal,
and it should not be left to the court to sift out from the various
authorities what the law is. Following that thought, we provided
that, “Atrocities and offenses against persons or property constituting
violations of international law, including the laws, rules and customs
of land and naval warfare.”

We have been doing a great deal of studying on that, and I fancy
everyone at the table will have somé suggestions to make as to changes.

GeneraL NixrrcHENEO. I do not think there is any need to go into



DOCUMENT XIII 83

any discussion on this at the present moment but agree that an article
of this nature is essential in the establishment of an international mili-
tary tribunal in order to decide who will be tried. Obviously it will
need thorough investigation, and there is no point in starting on
that now.

Mg. JusTiceE JAcKsON. Numbers 18 and 14 are continuations of some-
what the same subject. [Here the Justice read paragraphs 13 and 14,
ante, p. 58.]

GeneraL Nik1TCHENEO. The Soviet delegates have no doubt whatso-
ever about including arti¢les substantially of this character in the draft
statute of the International Tribunal.” It may, of course, be neces-
sary to make amendment in the wording, et cetera, and the condi-
tions under which it will proceed to pass judgment on leaders and
organizations which we think ought to be regarded as equally
responsible.

M. Justice JacksoN. There must also be provisions to assure that
these trials will be fair trials, that defendants will have reasonable
notice and opportunity to defend, and that those who are physically
present before the Tribunal will be furnished with copies of the
indictment, and given an opportunity to be heard in their defense,
have counsel, et cetera.

GenNerAL NirrcEENEKO. That is all perfectly clear.

M. Justice JacrsoN. Then we come to the question of organiza-
tions, by which we intend to reach a great many people, in fact, with a
very few people before the court. [Here the Justice read from para-
graph 16, ante, p. 58.] This goes back to the proposition presented at
Yalta of reaching the members of these organizations through the
organizations. Unless we do that, the number of trials that would be
necessary would be prohibitive. We think it can be done with proper
safegunards so that it will be an instrument of justice and not injustice.
We recognize it as a method which has to be guarded. If not, it would
be a very unjust procedure, and therefore we have tried to provide for
getting it done, but getting it done consistently with our ideas of what
constitutes a fair trial.

GeneraL NIkTTcHENKO. On that point we have exchanged views.

Me. Rorerts. It was covered at the beginning of this afternoon,
was it?

Mr. Justice JacrsoN. Now, numbers 17 and 18. We think we can
improve these in draftsmanship, but the idea may have more signifi-
cance to British and American lawyers than it does to Continental
lawyers. We do not want technical rules of evidence designed for
jury trials to be used in this case to cut down what is really and fairly
of probative value, and so we propose to lay down as a part of the
statute that utmost liberality shall be used. Most of those things are
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really addressed to the judges, and perhaps the question doesn’t
trouble you who follow the Continental system as much as it does us.

GenersL NixrrcEENEO. That is quite understood. We think it is
perhaps very advisable to remind the judges that there may be a pos-
sibility of attempts by the Fascists to use the courts as a sounding
board for accusing the Allies of imperial designs.

MRr. JustIcE JacksoN. We had thought they may attempt to break
up the trial through some of their techniques of behavior and thought
that another section should provide very strict control, even to the
extent that they should be denied the privilege of defense if their
conduct is consistently in violation of orders of the court. The
question of propaganda may be a somewhat difficult one. I think
the scope of our charges will have to be considered in the light of
what we expect to be answered. We certainly do not want to permit
this to be turned into a trial of anyone except those accused, and we
shall have to look to our accusations and cut our indictment to what
we expect to try. We shall have to hear them within the issues. It is
one of the important things about defining carefully the acts which
constitute crimes. So far as we are concerned, we have never thought
there was any basis in this case for trying the remote causes for this
war. Our definition of crime does not involve causes; it involves
only actual aggressive war—the attack. It is one thing to attack for
remote reasons. It is another thing to have a war of self-defense,
which I suppose we all concede is permissible and not a crime. We
shall have to consider these articles carefully as definitions of crime.
We have no thought here, in charging them with launching an illegal
war, to have a general trial of German grievances.

GeNeraL NikrrcENKO. Don’t you think it reasonable that pro-
visions must be made to stop all attempts to use the trial for
propaganda ?

Mg. RoBerTs. Irrelevant propaganda.

Mkz. Justice Jackson. I think some admonition could be embodied.
I think the draftsmanship needs to be skilful in order to avoid the im-
plication that the nations conducting this trial are afraid of something.

Number 19, on punishment, I think is fairly obvious. The only
question was whether the extent to which the Control Council should
have authority to control the sentence should be a continuing authority
to reduce but no authority to increase.

Mgr. Roserts. Before we pass from 19, I think we on our side of
the table are not in favor of the Control Council having the power of
approval because, I suppose, if they have the power of approval, they
have the power of disapproval, which means they could set the de-
cision of the Tribunal aside. We personally would not like that.

Mkr. JusticE JacksoN. It was not intended to permit disapproval
of a finding of guilt or innocence, but only modification of the sentence.
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Junae Farco. Can we really decide on this before knowing what the
relations will be between the Allied Council and the International
Military Tribunal?

GeENERAL NIxrTcHENRO. After all, we are not taking any decision
now. We are merely discussing and clearing up various points in this
draft. It will be done later when we shall decide what exact principle
should be embodied.

Mer. Justice JacksoN. Number 20 leaves sentences to be directed
under the Control Council. Number 21 has already been discussed.
Number 22, I think, is obvious. Numbers 28, 24, and 25 deal with
financial matters that are not very important to these defendants.

It was agreed that representatives of each nation other than the
United States would prepare memoranda of objections and sug-
gestions, and the Conference adjourned to meet Friday, June 29, 1945,
at 10 am.



XIV. Amendments Proposed by the United
Kingdom, June 28, 1945

PROPOSED AMENDMENTS BY THE UNITED
KINGDOM DELEGATION TO THE UNITED
STATES DRAFT PROTOCOL

1. Article 5: The opening words of this Article should be amended
to read as follows:

“There shall be set up by the signatories after consultation with the
Control Council for Germany one or more international military tri-
bunals etc.”

While the Control Council must, of course, be consulted as to the
setting up of the Tribunal within Germany, the responsibility for the
appointment of its members must rest with the Allied Governments
concerned. It isimportant to emphasize the independence of the Tri-
bunal and it would be a mistake to place it under the Control Commis-
sion.

2. Article 8: It is suggested that Article 8, which gives power to the
International Tribunal to establish its own rules, should be deleted and
an obligation should be placed upon the Chiefs of Counsel representing
the four Allied Governments to prepare and submit to the Tribunal
rules for their approval. It is thought that the initiative with regard
to the rules ought to come from the signatory Governments through
their Counsel. If this is accepted, it would seem that the proper
place to insert the new provision would be at the end of Article 11 and
it is suggested that the following subparagraph be added to the end of
that Article:

“(¢) Recommending rules of procedure for adoption by the Inter-
national Military Tribunal. Any rules so adopted by the Tribunal
shall not be inconsistent with the provisions of this A greement.”

3. Article 12: The United Kingdom Delegation submit the follow-
ing re-draft of this Article.

“12. The Tribunal shall be bound by this declaration of the signa-
tories that the following acts are criminal violations of international
laws:

(a) Violations of the laws, rules and customs of war and such acts
shall include, but shall not be limited to, mass murder and ill-
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treatment of prisoners of war and civilian populations and the
plunder of such populations.

(b) Launching a war of aggression.

(¢) Invasion or threat of invasion of, or initiation of war against,
other countries in breach of treaties, agreements or assurances
between nations or otherwise in violation of international law.

(d) Entering into a common plan or enterprise aimed at aggression
against, or domination over, other nations, which plan or enter-
prise included or intended, or was reasonably calculated to involve
or in its execution did involve, the use of unlawful means for its
accomplishment, including any or all of the acts set out in sub-
paragraphs (e) to (¢) above or the use of a combination of such
unlawful means with other means.

(e) Atrocities and persecutions and deportations on political, racial
or religious grounds, in pursuance of the common plan or enter-
prise referred to in sub-paragraph (d) hereof whether or not in
violation of the domestic law of the country where perpetrated.

‘International law’ shall be taken to include treaties, agreements and
assurances between nations and the principles of the law of nations as
they result from the usages established among civilized peoples, from
the laws of humanity and from the dictates of the public conscience.”

Nore: It may be assumed that a common plan to carry out the crimes
set out in (a), (&) and (¢) is, under most legal systems, in itself a
crime, but it is suggested that it is not safe to rely on this assumption.
It is doubtful whether this Tribunal will administer any law other
than that set out in its constitution and for that reason alone it seems
necessary to include a sub-paragraph on the lines of sub-paragraph
(d). Unless a charge can be made upon the lines of sub-paragraph
(@), there may be some danger that some of the conspirators may
escape, as it may not be possible to fix each and every one of them
with the actual perpetration of any of the specific crimes set out in
sub-paragraphs (a), (0) and (¢). The chief crime of which it is
alleged that the leaders in Germany are guilty is the common plan or
conspiracy to dominate Europe and it is therefore most desirable
to include this crime specifically in the statutes of the Court. More-
over, the protocol will become a public document of the first impor-
tance and for this reason it is essential that the main charge to be made
against the major criminals should appear in it. The lay public will
not understand its omission.

4. Articles 17 and 18: These Articles should be deleted in their pres-
ent form and the following Articles substituted therefor:

“17. An International Military Tribunal shall not be bound by
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technical rules of evidence. It shall adopt and apply to the greatest
possible extent expeditious and non-technical procedures and shall
admit any evidence which it deems to have probative value. It shall
employ with all possible liberality simplifications of proof, such as
but not limited to: requiring defendants to make written proffers of
proof; making extensive use of judicial notice; receiving affidavits
or statements of witnesses, depositions, recorded examinations be-
fore or findings of military or other tribunals, copies of official re-
ports, publications and documents or other evidentiary materials and
all such other evidence as is customarily received by international or
military tribunals.

18. An International Military Tribumnal shall (a) confine trials
strictly to an expeditious hearing of the issues raised by the charges,
(b) take strict measures to prevent any action which will cause un-
reasonable delay and rule out any irrelevant issues including attempts
to introduce irrelevant pohtlcal propaganda, (¢) deal summarily
with any contumacy, imposing appropriate punishment including
exclusion of any defendant or his counsel from some or all further
proceedings but without prejudice to the determination of the
charges.”

5. Article 20: This Article should be deleted and the following
Article substituted.

“20. The sentences shall be carried out in accordance with orders
of the Control Council for Germany and the Control Council may
at any time reduce or otherwise alter the sentence but may not in-
crease its severity.”



XV. Observations of French Delegation on
American Draft, June 28, 1945

OBSERVATIONS OF THE FRENCH
DELEGATION ON THE DRAFT AGREEMENT
SUBMITTED BY THE AMERICAN
DELEGATION

[Translation]

Without prejudice to the position adopted by the French Repre-
sentative during the San Francisco conversations, the French Dele-
gation agree to take the proposal of the American Delegation as a
basis for discussion.

In order to facilitate the work of the Conference, they reserve their
right to call for modifications during the course of the discussions and
in the present Aide-Memoire deal only with the problem of the prose-
cution of the accused before the International Military Tribunal.

After the preliminary exchange of viewpoints on the various na-
tional systems, the French Delegation maintain their conviction that
the establishment of an International Prosecuting Commission should
not merely be drawn from the legal systems of the four countries, but
should take primarily into account the object in view.

The four Powers intend to prosecute the major criminals in order
to satisfy the call for justice of public opinion, and in the name of all
the United Nations. Our aim is therefore to draw up an international
procedure for the punishment of the major criminals which would
satisfy the expectations of all nations, the lack of precedents giving
the greater flexibility to the procedure to be followed.

If one takes as basic principle the view that the Prosecuting Body
should present their cases against the major war criminals (includ-
ing organizations) before the International Military Tribunal in order
to ensure a speedy and impartial punishment, the following consid-
erations must necessarily be taken into account:

1. First Stage of the Proceedings

The case of the accused must be prepared in such a way that the
evidence collected be sufficient to ensure the conviction of the accused.
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The four Prosecuting Officers would therefore be entrusted, as is pro-.
posed in the American Agreement, with the entire and sole responsi-
bility of conducting the preliminary investigation, of preparing the
bill of accusation and of preferring the charge before the Interna-
tional Military Tribunal. In actual fact, evidence is now in process
of being collected by a large number of organizations, and in the
detailed rules of procedure which are to be laid down for the prepara-
tion of the cases, it must be borne in mind that the object in view is
to collect reliable information, and not to adhere strictly to certain
rules of procedure followed in national Codes of law.

If therefore the rules laid down by national legal systems for the
collection of evidence are not always strictly complied with, the four
Prosecuting Officers should nevertheless be able to make use of such
evidence after having ascertained its reliability. The lack of formal-
ity should not be a cause for its dismissal.

This example is put forward in order to show how difficult it would
be to lay down in definite and all-inclusive rules of procedure the de-
tailed system by which cases should be prepared. The French Dele-
gation are of opinion that only very broad and general rules of pro-
cedure should be drawn up for the Prosecuting Officers in the matter
of the preparation of the charges.

Complete authenticity and veracity of the collected evidence would
in our view be guaranteed by the fact that the Prosecuting Commis-
sion would be made up of four Officials who, since they would meet
to pass judgment on the value of the evidence, would thereby exercise
a mutual control over each other, in so far as would be necessary
to ensure that the case rests upon a solid foundation of facts.

All the guarantees which might be borrowed from the internal sys-
tems of the four countries would in effect only embarrass the work of
the Prosecuting Officers and would be irrelevant, since the object in
view is to establish a new system of judicial inquiry with no limitations
other than those imposed by its ultimate purpose, an impartial judg-
ment.

Once the case has been prepared and accepted by the four Prosecut-
ing Officers, it passes into the second stage of the proceedings.

2. At This Stage, Various Possibilities Can Be Considered:

a) The preparation of the case should be concluded by the framing
of a bill of accusation, which, in the opinion of the French Delegation,
should provide for
—the terms of the charge

—the evidence on which the indictment is based
—an indication of the relevant provisions of law.
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All the evidence which the Prosecuting Officers have seen fit to pre-
pare is sent to the Tribunal at the same time as the bill of accusation.

Once this has been done, one of the judges is appointed as rapporteur
and entrusted with the study of the case and the subsequent presenta-
tion of a report before the Court.

5) The preparation of the case is concluded by the framing of a
bill of accusation, which would be the only document transmitted to
the Court, which would receive no other documentary evidence until
the day of the trial and would only become acquainted with the case at
the time of the trial itself.

3. Third Stage

The Court proceedings will differ according to whichever of the two
solutions proposed in the preceding paragraph is adopted.

In the example quoted in 2 (&), the Court are acquainted with the
case before the trial and the trial is mainly devoted to clearing. up
certain matters on which discussion appears to be necessary. This
solution naturally offers the advantage of a speedy procedure.

This method is not, as might be argued, prejudicial to the impartial-
ity of the Court, since the Counsel for the Defence will also have been
able to study the case from the very day on which it was transmitted to
the Court and will have been in a position to lodge observations with
the Court before the opening of the trial.

Against this method may nevertheless be raised the argument that
the Court must sit, with absolute impartiality, on the day of the trial.
If this argument were to prevail, the second method outlined in 2 (%)
would have to be followed.

In this case, the Court hear the proceedings dispassionately. One
wonders if the Judges would be allowed to ask questions, and if it
would not be better to entrust the four Prosecuting Officers with the
duty of cross-examining the accused and of discussing with the Coun-
sel for the Defence the contradictory evidence.

The French Delegation set forward these observations, merely in
order to throw light on the problem raised by the constitution of an
International Prosecuting Commission. They reaffirm their convic-
tion that such an organism should be set up, not along the lines laid
down by a theoretical reasoning, but in the light of the aim sought by
the four Powers, in the interest of all the United Nations.

They believe it to be difficult, if not impossible, to establish the Stat-
ute of the Prosecuting Commission without taking into account at the
same time the results which a decision arrived at in this matter would
have on the development of the Court proceedings. The two problems
are closely related.



XVI. Comments and Proposals of Soviet
Delegation on American Draft, June 28, 1945

[Translation]
FMBASSY OF THE TU.S.S.R.
IN GREAT BRITAIN
June 28, 1945,

(DEAr MR. JACKSON:)

I have the honor to send you the comments of the Soviet Delegation
on the American draft entitled “Executive Agreement regarding the
Judicial Prosecution of War Criminals of European Axis Countries”
and the proposals of the Soviet Delegation on the basic questions for
inclusion in the Statute on the International Military Tribunal.

Attachment: as stated.

(Sincerely,
NixircHENEO)

Mgr. JAcRsON,
Head of the American Delegation.

Comments of the Soviet Delegation on the American Draft
Entitled «“ Executive Agreement Regarding the Trial of
War Criminals of the European Axis Countries’

The present comments are preliminary in character and do not
exclude the possibility of amendments and additional proposals being
presented in the course of discussion.

1. In the opinion of the Soviet Delegation the text of the American
draft agreement should be divided into two parts.

One part should represent an agreement, in the proper sense of the
word, concerning the punishment of the principal war criminals of
the European Axis countries and the creation for this purpose of an
International Military Tribunal, with appropriate expansion and
presentation of the motives of the agreement.

In this case the text of the agreement could include in some form or
other points 1, 2, and 8 of the American draft.

The other part of the American draft, in the opinion of the Soviet
Delegation, should be developed as a “Statute of the International
Military Tribunal” to be confirmed by the agreement.

The comments of the Soviet Delegation regarding the proposed
structure and possible eontent of the “Statute of the International
Military Tribunal” are presented separately.
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The following articles of the American draft in appropriate wording
could be included in the “Statute of the International Military
Tribunal” with the additions and amendments which we propose below.

2. Article 5 of the draft agreement should be changed so that the
presidency of the International Military Tribunal will be held by a
representative of that one of the four countries signatory to the agree-
ment on whose territory the trial takes place, and in all other cases
should be held in rotation.

3. Article 6 of the draft is in need of the following addition: In case
of a tie, the deciding vote is cast by the President.

4. Article 7 should be amended so that the sessions of the Tribunal
may take place on the territories of the various states (without refer-
ring to Germany, Austria, Italy) by decision of the Tribunal reached
in agreement with those states. Under such arrangements preference
should be given to the territory of that state toward which any given
accused person has committed the most serious crimes.

This part of the draft agreement should include an article providing
that all official documents concerning the trial of the principal war
criminals should be reproduced in English, Russian, and French, and
also in the language of the country on whose territory the Tribunal
is sitting.

The trial should also be conducted in the language of that one of the
four signatory countries on whose territory the session of the court is
taking place, and in all other cases in accordance with the decision
of the Tribunal.

5. The reference to the possibility of arraigning organizations before
the International Tribunal should be excluded from the first part of
article 10,

The second part of this article should be amended to provide that
representatives appointed by the Soviet Union, the United States of
America, the United Kingdom, and the French Republic form the
Investigating Commission.

6. The wording of article 11 of the draft should be amended to corre-
spond to the definition of the functions of the Investigating Commis-
sion.

7. Article 12 should be supplemented by a reference to responsi-
bility for murdering and torturing prisoners of war, and for carrying
away civilian population into slavery in Germany.

8. Paragraph “c¢” of article 16 should be eliminated for the reasons
set forth by the Soviet Delegation at the session of June 26.

9. The draft agreement should include provisions for criminal pros-
ecutions to be instigated by the Investigating Commission upon the
proposal of any one of the Governments which participate in the
agreement, or on the initiative of the Tribunal or of the Investigating
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Commission, and likewise a provision that arraignment should be
effected on the basis of an act of accusation presented by the Investigat-
ing Commission.

10. Article 18 should be supplemented by providing that official acts
and documents of commissions formed in the various Allied states for
investigating Fascist crimes shall have the same legal significance as
official acts drawn up by the Investigating Commission.

11. Article 19 of the draft should be supplemented by including a
reference to the right of the Control Council in Germany to cancel a
sentence and to hand over the case for further examination.

12. Articles 21 and 22 of the draft, concerning the criminal responsi-
bility of organizations, should be eliminated for the reasons which were
set forth by the Soviet Delegation at the session of June 26.

13. Articles 23 and 24 of the draft should be amended to provide that
the expenses required for the support of the International Military
Tribunal, of the Investigating Commission, and of their staffs should
be paid for out of funds set aside by the Control Council in Germany.

14. Article 25 of the draft should be eliminated since it is not related
to the organization of the International Military Tribunal.

15. Article 26, in the opinion of the Soviet Delegation, in its amended
form, should be included, not in the statute of the Tribunal, but in the
text of the agreement.

Basic Questions for Inclusion in the Statute on the
International Military Tribunal

(Proposals of the Soviet Delegation)

The Commission for the conclusion of an agreement on the punish-
ment of the principal war criminals of the European Axis Powers is
confronted with the question of developing the American draft into a
statute on the International Military Tribunal which would serve as a
basis for the organization and activity of the Tribunal and would, by
that fact, assure the earliest possible beginning of the trials of the
principal war criminals.

In the present first stage the Soviet Delegation considers it timely
and appropriate to present for consideration by the Commission the
range of the basic questions which must find their solution in the
statute on the International Military Tribunal for the purpose of ful-
filling the principle of the swift and just punishment of military crimi-
nals as proclaimed in the Crimea declaration.

It seems necessary that the statute on the IMT should first of all
refer to the general principles of the structure and activity of the IMT.
This includes the definition of the tasks of the IMT and the range of
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crimes subject to its jurisdiction. It should also cover the questions
concerning the divisions of IMT, the language of its documents, and
also the question of giving the IMT the right to work out an instruc-
tion regulating in more detail the procedure of its activity.

In the following, second section of the statute, it is necessary to de-
cide questions connected with the personnel of the IMT. Such are
the questions concerning the method of appointing judges and their
surrogates, of the disqualification and recall of judges, and of the
quorum of the IMT. The #Aird section should regulate the questions
connected with the organization and activity of the Jnternational In-
vestigating Commission attached to the IMT : the functions of the In-
ternational Investigating Commission, its composition and method of
activity. Further, the statute on the IMT should contain sections
setting forth the procedural norms, regulating the handling of investi-
gating and judicial trials of war criminals subject to the jurisdiction of
the IMT. This includes provisions concerning the énstigation of a
eriminal prosecution (the initiative in instigating an accusation, ac-
tivities of investigation, the act of accusation), concerning the method
of bringing accused criminals to the court, concerning the sessions of
the court (the place of session of the IMT, the presidency at the ses-
sions of the IMT, the participation of substitute members of the IMT,
the langauge of the court sessions), concerning the organization of the
process of trial (participation of the party or parties bringing the
accusation and of the defense, gnarantees of the rights of the accused
and assuring swiftness of trial, the question of evidence in cases under
the jurisdiction of the IMT).

Further questions arise logically concerning substantive law, in-
cluding questions of the basic principles of the responsibility of war
criminals (significance of official position, significance of orders, re-
sponsibility of abettors) and their punishment (form of punishment,
question of confiscation of property).

The concluding section of the statute of the IMT should regulate
questions connected with appeals against the sentences passed by the
IMT, modification of such sentences, question of the carrying out of
sentences passed by the IMT.

As is obvious from the short listing of questions, presented above,
which should be regulated by the statute of the IMT, a considerable
majority of them have not only been foreseen by the Americans, but
the concrete solutions set forth in the American draft are fully accept-
able as a basis for elaborating the provisions of the statute of the IMT.

Among them are the following proposals set forth in the American
draft: Definitions of the functions of the IMT and of the range of
crimes subject to its jurisdiction (Articles 1 and 12 of Justice Jack-

“son’s draft), the references to the position of the IMT and of its
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divisions (Article 5 of Justice Jackson’s draft), provisions regard-.
ing substitutes (Article 6), concerning instructions (Article 8), con-
cerning procedural guarantees for the rights of the accused and ex-
peditious procedure of the court (Article 16), concerning evidence
(Articles 17 and 18), concerning responsibility of abettors (Article
13), concerning the significance of the official position and superior
orders (Articles 14 and 15), concerning punishment, concerning modi-
fication and execution of sentence (Articles 19 and 20), concerning
expenditures (Articles 28-25).

The statute on the IMT includes provisions regulating the organ-
ization and activity of the International Investigating Commission.
The Investigating Commission is not referred to in Justice Jackson’s
draft; however one must note that the functions of the proposed In-
vestigating Commission and the functions which are set forth in Jus-
tice Jackson’s draft for the Office of Prosecuting Attorneys (Article 10
of the draft) are very similar.

On the other hand, in the list of questions to be regulated by the
statute on the IMT there is no special reference to the responsibility of
organizations, as set forth in Justice Jackson’s draft; however, the pro-
visions regarding the responsibility of abettors embraces the respon-
sibility of the members of the criminal organizations.

The present considerations are preliminary in character. Their
purpose is to make more precise the positions of the delegations and to
contribute to the systematic and rapid development of the work of the
Commission.



XVII. Minutes of Conference Session of
June 29, 1945

Sir Davip MaxweLL Fyre [presiding]. It is suggested that each
delegation explain its memorandum of proposed amendments to the
American draft proposal [IX]. I shall proceed, if it is agreeable,
with our draft of amendments.

{EXPLANATION OF UNITED KINGDOM MEMORANDUM] {X1V}

The first point in the United Kingdom memorandum deals with
article 5 of the United States draft. That is where the draft says that
there should be set up by the Control Council for Germany one or more
international military tribunals. We suggest that they should be set
up by the signatories, that is, the governments of the Four Powers
represented here, after consultation with the Control Council of
Germany—I do not think I could improve upon the words of the
memorandum. While the Control Council must be consulted, the
responsibility for the tribunals must rest with the governments con-
cerned. It is important to emphasize the independence of the
Tribunal, and it would be a mistake to place it under the Control
Council. It should be a government problem rather than a Control
Council problem. Any comments?

GenEerAL Nix1TcHENEKO. Perhaps it would be best to run through the
memorandum.

Sirk Davip MaxweLL Fyre. The next point has to do with article 8.
The draft reads: “An International Military Tribunal shall have the
power to establish its own rules of procedure, which shall be not incon-
sistent with the provisions of this A greement.”

Our suggestion is that this body and the chiefs of the various dele-
gations represented here should prepare and submit to the Tribunal
rules for their approval. We considered that the initiative with regard
torules ought to come from the governments, and, if this is accepted, we
suggest a new provision at the end of article 11 which would provide
for recommending rules of procedure for adoption, and that any rule
so adopted by the Tribunal shall not be inconsistent with this agree-
ment. The purpose of this is to give a lead to the Tribunal as to the
lines on which they should proceed. We give them the right to ap-
prove, but we envisage circumstances under which we may have to
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make alterations to suit the evidence as it eventually comes on and
think it would be useful if we suggested to the Tribunal lines on which
to proceed.

Mgr. Justice Jackson. May I suggest that it may be desirable to
retain in some place the substance of number 8, whereas your suggestion
in your commentary might be understood to eliminate it ¢

S Davip MazwerL Fyre. We should retain the provision giving
the power to adopt the rules after counsel suggests them.

GeneraL NixircEENEo. Why not, in deciding the statutes of the
Tribunal, lay down the basic grounds on which the Tribunal is to
operate.

Sk Davio Maxwerr Fyre. I agree. We are in agreement with that.
That is what is intended by the Tribunal. The rules so adopted by the
Tribunal shall not be inconsistent with this agreement. The provi-
sions would lay down certain rules.

Proressor TRaININ. There is a distinction between the basic rules of
the document and the question of actual procedure. In regard to the
formulation of the basic rules on which the Tribunal will operate, that
is undoubtedly the duty of the Four Powers in this agreement, but in
addition to that there will be the question of establishing the methods
of procedure to be adopted by the tribunals themselves, and the Soviet
Delegation is of the opinion that that part of the regulation should be
left to the Tribunal to work out on their own. There are basically two
parts—the basic rules and the rules of procedure which are based
upon them.

Sir Davip MaxweLr Fyre. I am in agreement with the division into
the two parts. T ask the Soviet Delegation to reserve for consideration
whether, while accepting this provision, we should not give a lead to
the Tribunal on the question of detailed procedure. It might help the
Tribunal because it has not got an existing code of procedure to
work on.

We now pass to number 12. This is the declaration of legal prinei-
ples and the United States draft can be summarized as (&) violation of
international law; (4) violation of municipal law and domestic law;
(¢) invasion or threat of invasion, or initiation of war against other
countries in breach of treaties, agreements, or assurances between na-
tions or otherwise in violation of international law, et cetera. Now we
suggest first of all that violations of the laws, rules, and customs of war
and such acts shall include, but shall not be limited to, mass murder and
ill-treatment of prisoners of war and civilian populations and the
plunder of such populations. Then “launching a war of aggression”
may involve a discussion of different schools of thought as to whether
that is an existing offense against international law, and there is the
further question whether we are breaking new ground. That we think
ought to be discussed and is one of the matters which this Conference
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should consider. Then we come to (¢)—invasion or threat of invasion
of, or initiation of war against, other countries in breach of treaties,
agreements, or assurances between nations or otherwise in violation
of international law. Then we introduce (d)—the common plan or
enterprise aimed at aggression against or domination over other na-
tions and calculated to involve the unlawful means of violation of in-
ternational law. We think that it is important that that should be
made clear in the declaration of legal principles because we think it is
the gist of the offense which is believed by most of the people in the
world.

Then (¢) deals with atrocities and persecutions in pursuance of the
plan and whether they are in violation of the domestic law of the
country where perpetrated ; that is, it would include atrocities and per-
secutions in Germany if they were legal by German law. I think you
will find that that is set out in the note, and, if you will look about two
thirds of the way down in the note, you will find we say, “The chief
crime of which it is alleged that the leaders in Germany are guilty is
the common plan or conspiracy to dominate Europe and it is therefore
most desirable to include this crime specifically in the statutes of the
Court. Moreover, the protocol will become a public document of the
first importance and for this reason it is essential that the main charge
to be made against the major criminals should appear in it. The lay
public will not understand its omission.” I think really that this last
bit that I have read gives the gist of the argument I put, forth,

Could I add one point? I apologize. I should have drawn attention
to the introduction at the beginning of number 12: “The Tribunal
shall be bound by this declaration of the signatories that the following
acts are criminal violations of international laws . . ..” What we
want to abolish at the trial is a discussion as to whether the acts are
violations of international law or not. We declare what the interna-
tional law is so that there won’t be any discussion on whether it is
finternational law or not. We hope that is in line with Professor
Trainin’s book.

Generan NixrrcaeNko. May I ask a question? This list of crimes
which has been outlined here—Is that to be taken to apply only to those
crimes which have been committed during the process or duration of
the war, or may we take it it equally applies to any crimes since then?
For instance, any activities which the Germans might undertake now.
Would they be included under this provision ?

S Davio Maxwers Fyre I don’t think we had considered that
point. We should be prepared to and try to face it. I have no objec-
tion to it. There is still, of course, a state of war existing, and there-
fore it would seem probably to be covered.

GeneraL Nikrrcaengo. We might understand that this list is not
.exhaustive in regard to crimes which may be tried by the International
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Military Tribunal, that there may be other violations which are not
actually listed.

Sir Davip MaxwerL Fyre. We might consider the redrafting of ()
so that it should “include but not be limited to . . . .”

Jupee Farco. This question should certainly be discussed a little
further for the moment. I suggest that the Four Powers have taken
supreme command in Germany, actually commanding Germany, and,
if there are infractions of law, it is for the Control Council of Germany
to establish their tribunals and try those new perpetrators. For the
moment I do not see any object in mixing the two things and having
Germany’s criminals brought before the Tribunal for trial of war
criminals. I want to put this before the Conference.

Sir Davio MaxwerL Fyre. One word for consideration here. We
are dealing with major war criminals. We cannot have two trials of
the major war criminals. There will be nothing to prevent the Con-
trol Council and the various national commissions from dealing with
the infractions of the law they are administering apart from this. We
are rather considering this as limited to the major criminals.

Generan NirrrcHENEO. We do not make it as a suggestion. It
was merely for elucidation on the point.

Mgr. Justice JacksoN. We would take it that (b) covers launching
a war of aggression. If there were conviction on that, (¢) and (d)
might become somewhat superfluous. But (¢) is launching a war of
aggression in violation of treaties, et cetera, and (d) is launching it
by a combination of terrorism and means which they have used, et
cetera, so that those three are read together to make a complete picture.

Jupee Farco. On the question which has been raised by article 12,
we have seen the proposal which had been made at San Francisco. It
is very near our point and except for some details bearing on (5) and
(¢) we could very easily agree on the same line.

Sz Davip Maxwrerr, Fyre. Now the fourth point deals with the
basic principles of the operation of the Tribunal [articles 17 and 18],
and, if I might, I’ll just give a word of explanation of each of the sub-
heads of its contents. “An International Military Tribunal shall not
be bound by technical rules of evidence,” that is, by the rules of evi-
dence which each country demands in its own courts. It shall “adopt
and apply to the greatest possible extent expeditious and non-technical
procedure and shall admit any evidence which it deems to have proba-
tive value.” That makes clear that it is for the Tribunal to decide
whether the evidence has value in the direction of proof even though 2
national code might not allow proof by that form. Next, “it shall
employ with all possible liberality simplifications of proof, such as,
but not limited to: requiring defendants to make written proffers of
proof.” That is, the defendants may be compelled to put in writing
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the purpose for which evidence is going to be called in order to prevent
merse political speeches being put in under the guise of evidence. Other-
wise a witness may suddenly be called into the box; we do not know
what he is going to say, and he starts making political speeches in
defense of German activities. Then, “making extensive use of judicial
notice.” That is, the Tribunal can take into account matters that are
well known. “Receiving affidavits or statements for witnesses, depo-
sitions, recorded examinations before or findings of military or other
tribunals, copies of official reports, publications and documents or other
evidentiary materials and all such other evidence as is customarily
received by international or military tribunals.” That is, if there has
been taken up an inquiry with a reasonable official basis in certain
matters, then that can be put in evidence without the formality of
proof.

T think it would be convenient if I dealt with 18, which is supple-
mentary, before any further comments. Paragraph 18 emphasizes
our desire that there will not be delay or interruption or the misuse of
the hearing for political purposes. Subparagraph (e) deals with
confining the trials to ‘expeditious hearing of the issues raised by the
charges; (b) takes strict measures to prevent any action which will
cause any delay and rules out irrelevant issues, 1nclud1ng attempts to
bring in political propaganda. That is what we envisage. There are
two possibilities : the defendants themselves may try and make a noise
or interrupt the court or interrupt the witnesses and proceeding. With
defendants who are likely to be sentenced to death, in the face of the
court sending them to prison for a few weeks—the ordinary penalty
for contempt of court—it would only be playing their game and inter-
rupting the trial. The only sanction to be effective would be to exclude
their counsel or themselves from further right to put forward their
defense. If they treat the court with contempt, then they will be
taken as desiring not to continue their defense, and the court will
determine their defense in the absence of counsel where necessary.

Proressor TraiNiN. The general principle laid out and explained is
quite clear, and the only question which might possibly arise is whether
some of the points which are outlined should really be agreed upon
in the principles of establishment of the Tribunal or whether they
should not appear better in the regulations governing the procedure
of the Tribunal.

Junce Farco. [Not translated.]

Sk Davip Maxwers Fyre. Of course, we are ready to consider any
suggestions for taking anything out of the main document and putting
it into regulations. We thought these were worthy of being basic
principles but will consider with great care and regard any suggestions
of the Soviet Delegation,
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Mg. Justice JacksoN. The words here, “including attempts to intro-
duce irrelevant political propaganda” are words with which I have
difficulty. If an offer of proof is irrelevant, it should be excluded
merely because it is irrelevant. If it is relevant to the defense, would
it be conceivable to exclude it because it might have unpleasant political
implications? I suspect that critics will point at this phrase as indi-
cating that there is something in our own positions that we are fearful
of having exposed, if, even though it is relevant, we are proposing to
exclude lines of inquiry which would be inconvenient for ourselves
politically. I suggest that a formula might be found which would be
adequate to admonish judges who, after all, are nationals of our own
countries and equally interested with ourselves in keeping the trials
on the level that would not quite so brazenly invite accusations against
us all. In the United States I know it would be asked, “Who got that
in and why, and who is afraid and why?” Those unfriendly to
Britain will say, “I told you so”, and those unfriendly to Russia will
say, “I knew it all the time.” I think it is a phrase in danger of
political misuse.

Jupee Farco. As an informal suggestion, could we say, “To prevent
all attempts to use any political propaganda which the major war
criminals would put before the trial”? This is only an informal
suggestion.

Sir Davip Maxwern Fyre. I should be very pleased to consider the
suggestion. I think there are two things to avoid—one is Nazi prop-
aganda; the other is the trial of the actions of the countries of the
prosecutors. We don’t want the trial to be swung over by the defense
in an attempt to attack and have a trial in the eyes of the public of
the action of the prosecuting countries. I think in the second I am
inclined to agree with Mr. Justice Jackson.

Mr. Justice Jackson. I am not disagreeing with the idea but I
think we should have a little more care as to how it is expressed.
General Donovan has suggested that following “irrelevant issues” the
phrase “of whatever kind or nature” would be sufficient to admonish
our judges and not arouse our critics.

Sk Davip MaxwerL Fyre., Then the next and last item is article
20, which states that sentences, when and as approved by the Control
Council, should be carried into execution in accordance with orders
of the Control Council for Germany.

We suggest that the approval of the Control Council should be cut
out, that is, that the findings and sentences of the Tribunal should not
be subject to approval but that, when the Tribunal has imposed sen-
tence, it ought to be carried out. If it be death, the execution will be
carried out, or, if it be imprisonment, that should be earried out in
accordance with the orders of the Control Council, and the Control
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Council may reduce or otherwise alter. “Reduce” is to lessen the sen-
tence, but keeping the same kind. “Alter” would be substituting a
different kind of sentence but may not increase its severity.

GeNEraL NirrrcEenko. The Control Council could presumably
cancel the sentence and demand a retrial of the case.

Sik Davip MaxwerL Fyre. T am afraid that is a point that we don’t
see eye to eye. We think that the Tribunal ought to be left to say the
final word as to the finding. That is, as to the conviction—we don’t
want any interference with the finding of the Tribunal. We hope that
the Tribunal will be of sufficient standing that its conclusion on con-
viction or not should be sufficient. We also think with regard to sen-
tence that all that should be given to the Control Council is the
opportunity to lessen but not to cancel. That is a point which we will
have to discuss because there is a difference of viewpoint there.

Judge Falco apparently agrees with us.

GeNEran NirrcHENKO. The Soviet Delegation is raising the ques-
tion of how we should act in case, for instance, at the time of the trial
the Tribunal is not in possession of the whole of the material affecting
the case and brings out its verdict and sentence with insufficient ma-
terial in its possession, so that the sentence may appear to be inade-
quate to public opinion. The Control Council having discovered
further material or it having been discovered elsewhere, it becomes evi-
dent that the sentence is quite inadequate to the crime committed. In
those circumstances how would it be possible to secure that the whole
case would come up for reconsideration and additional sentence be
imposed ?

Stk Davio Maxwers Fyre. If these circumstances oceur—and I hope
it will be prevented by our preparation and examination of the evi-
dence—but assuming that it did occur, I should suggest that the better
method would be a new trial on the more serious charge.

GENERAL NIRTTCHENERO. In order to try the accused on more serious
charges, the original sentence would have to be annulled to provide
the opportunity of a new trial on the different charge.

Stz Davio MaxweLn Fyre. Take for example how it works in our
law. If somebody attacks somebody else, then he may be tried for
assault, but, if within a year death supervenes, he may be charged
subsequently for murder, for which the sentence is death. The fact
he had been tried for assault would not prevent it because it would be
the new charge of death.

GENERAL NixrrcHENKO. In that case we could try them again with-
out actually canceling the first sentence.

Sk Davio Maxwerr Fyre. I do not think there is any difference
between us as to what we want to do—that is to insure that the most
serious charge we know about is brought against the accused. The only
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point that T am anxious to make is that the status of the Tribunal should
be kept as high as possible, and it should not appear to be subject to an
administrative body. That is my general point. I am in full sym-
pathy for any serious charge and the most serious’ charges being
brought against all the defendents we select.

That concludes the British memorandum. Would it be convenient
to go around the table and have the French Delegation deal with its
memorandum ?

[EXPLANATION OF FRENCH MEMORANDUM]} [XV}

Proressor Gros. The first part of the French memorandum is only a
reminder of the position which has been taken in San Francisco and,
naturally, the proposal which has been put before us on the charges.
As T have said, the British proposal is partly inspired by that pro-
posal. Sothat reservation which we made in the first part is not so im-
portant as it would look at first sight.

As we said the other day, the Four Powers agree to press the cases
against the major war criminals in the best way to insure a speedy
punishment, whatever forms we use. We have given a note on the
French procedure in criminal prosecutions, but it is only a recommen-
dation and we would not think of insisting on adoption of the French
procedure, :

M. Justice JacksoN. How would you permit the defense to submit
the case? Would you have him given a particular time after the
prosecution has presented its entire case or have him answer each
document as it is submitted ?

Proressor Gros. He would speak once only. He could call wit-
nesses. He would arrange with the prosecutor beforehand for ap-
pearance of witnesses so that a refusal of such witness could be given
before and not at the trial.

MRg. Justice JacksoN. May I say one word, Mr. Chairman, about the
French memorandum? T think the spirit of it is admirable. The
thought that we will compare our systems and try to use the best of
each for this purpose is the spirit in which we want to work, and there
is a great deal of good in both systems. Many things are not as
troublesome in practice as we think in theory, and I agree fully with
your suggestion that what we want is to get a practical procedure
rather than an adaptation of any nation’s procedure. I think it isa
very helpful memorandum.

[EXPLANATION OF SOVIET MEMORANDUM} [XVI}

GeNeraAL NirrTCHENKO. The first is with regard to the character of
the trial. We are not dealing here with the usual type of case where it
is a question of robbery, or murder, or petty offenses. We are dealing -
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here with the chief war criminals who have already been convicted
and whose conviction has been already announced by both the Moscow
and Crimea declarations by the heads of the governments, and those
declarations both declare to carry out immediately just punishment for
the offenses which have been committed.

Second, the procedure that we want to work out should be such
as to insure the speediest possible execution of the decisions of the
United Nations, and the regulations that we set down for this Tribunal
must be worked out with that in view. In this connection the Soviet
Delegation is in complete agreement with statements made by the
French Delegation with regard to the formulation of rules and regula-
tions to achieve maximum speed. The object should not be to select
any individual national system of trial. All these systems have good
points. In the British and American there is probably too much lati-
tude allowing the possibility to the accused of dragging out the process
of the trial and causing unnecessary delay. As we now have to deal
with something completely new, it is necessary for us to select the
best of the different systems with a view to achieving speed in arriving
at a decision.

Third, with regard to the position of the judge—the Soviet Delega-~
tion considers that there is no necessity in trials of this sort to accept
the principle that the judge is a completely disinterested party with
no previous knowledge of the case. The declaration of the Crimea
Conference is quite clear that the objective is to bring these criminals
to a just and speedy trial. Therefore, the judge, before he takes his
seat in court, already kmows what has been quoted in the press of all
countries, and it is well known about the eriminal as accused and the
general outline of the case against him. The case for the prosecution is
undoubtedly known to the judge before the trial starts and there is,
therefore, no necessity to create a sort of fiction that the judge is a
disinterested person who has no legal knowledge of what has hap-
pened before. If such procedure is adopted that the judge is sup-
posed to be impartial, it would only lead to unnecessary delays and
offer opportunity for the accused to bring delays in the action of the
trial.

Fourth, the Soviet Delegation points out that, at the time when the
declaration was made by the leaders of the United Nations on the
question that the chief criminals should be tried, it was not certain
whether these criminals would actually be tried by a court or would be
punished by some purely political action. That is to say, they might
have been dealt with by means other than a trial. Since then it has
been decided that they shall go through a process of trial, but the object
of that trial is, of course, the punishment of the criminals, and therefore
the role of the prosecutor should be merely a role of assisting the
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court in the actual cases. That is the role of either the investigation
committee or Chiefs of Counsel as proposed in these drafts. The dif-
ference is that the prosecution would assist the judge, and there would
be no question that the judge has the character of an impartial person.
Only rules of fair trial must, of course, apply because years and cen-
turies will pass and it will be to posterity to examine these trials and
to decide whether the persons who drew up the rules of the court and
carried out the trials did execute their task with fairness and with
justice but subject to giving the accused an opportunity for defense to
that extent. The wholeidea is to secure quick and just punishment for
the crime.

Those are the main considerations which the Soviet Delegation
had in mind when it presented its views upon the draft of the American
Delegation. The views now expressed are to be regarded as prelimi-
nary and do not exclude the possibility of alterations or additions
which may arise in later discussion.

In the opinion of the Soviet Delegation, the American draft should
be divided into two portions. One portion should contain the prin-
ciples of an agreement for the punishment of the chief war criminals
of the European countries and the establishment for this purpose of an
International Military Tribunal with the corresponding motivations
and reasons for the agreement arrived at. The text of the agreement
could include points 1, 2, and 8 of the American draft in one form or
another. The other part of the American draft, in the opinion of the
Soviet Delegation, should be the terms of reference of the International
Military Tribunal which will be confirmed in the agreement. The
terms of reference of the International Military Tribunal should form
an integral part of the agreement and should be attached to it.

The Soviet Delegation puts forth the example of the San Francisco
agreement, where the International Court is established and where the
constitution of that Court is definitely stated to be an integral part of
the agreement of the whole organization; and this agreement would
set out the motives and the aims of the court and would establish the
rules and regulations under which to operate.

On the assumption that the agreement should be short and the
regulations should form an integral part of the agreement, we proceed
then to consider how the various points put forward in the American
draft can be adapted to this purpose.

With regard to paragraph 5 of the American draft, the Soviet Dele-
gation considers that this should be amended in the following sense:
that the president of the International Military Tribunal should be the
representative of the particular one of the powers which have signed
the agreement on whose territory the trial is taking place, and, in all
other cases, the presidency of the court should be taken in rotation.
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With regard to paragraph 6, the Soviet Delegation considers that
there should be an addition to this in the sense that, if voting in the
Tribunal is equal, then the vote of the president shall be decisive.
When the voting is divided two and two, then the vote of the president
should decide the direction of the verdict. If it were a question of a
regulation that there must be three in favor of any particular verdict,
that would be different, but here we have the question of a simple
majority and, therefore, the president should undoubtedly have the
casting vote. And if he gives that casting vote, then the verdict shall
be pronounced by those two in whose favor he casts.

The court decides by this majority the question of both guilty or not
guilty, and the question of suitable punishment, except where the
question of the death sentence is involved. Wherever it is a question
of the death sentence, in the opinion of the Soviet Delegation, the
majority should be three.

With regard to paragraph 7, this should be altered in the following
sense: that the sessions of the Tribunal may take place on the territory
of any state without being limited to either Germany, Austria, or Italy,
in accordance with the decisions of the Tribunal itself and by agree-
ment with these states. The preference with regard to the scene of
trial should be given to that government in relation to which the
particular accused has committed the most serious offenses.

There should be a provision in this part of the terms of reference
that all official documents in connection with the chief war criminals
must be drawn up in English, Russian, and French, and also in the
language of the state in whose territory the trial is taking place. This
is essential if delay is to be avoided in regard to interpretation and
translation of documents during the process of the trial which would,
of course, tend to delay the proceedings considerably. The court
proceedings should also be carried on in the language of that particular
one of the Four Powers in whose territory the trials are taking place,
and in other cases the Tribunal itself should decide what language is to
be used in the trial.

In regard to paragraph 10, in the opinion of the Soviet Delegation
the question of allowing the International Tribunal to try
organizations should be deleted.

The Soviet Delegation explains this point by the fact that organi-
zations such as the S.S. or the Gestapo have already been declared
criminal by authorities higher than the Tribunal itself, both in the
Moscow and the Crimea declarations, and the fact of their criminality
has definitely been established. We cannot imagine any position aris-
ing in which the Tribunal might possibly bring out a verdict that
any one of these organizations was not criminal when it has most
definitely been labeled so by the governments.
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In the second part of this paragraph, an alteration should be made
setting forth that the Representatives appointed by the Soviet Union,
by the United States, by the United Kingdom, and by the French
Republic should form an investigation committee.

Paragraph 11, in view of what has just been said with regard to an
alteration of paragraph 10, should be amended accordingly and should
define the functions of the investigation commission.

Paragraph 12 should be amplified by a reference to responsibility
for murder or ill-treatment of prisoners of war or for the deportation
of persons into slavery in Germany.

Paragraph (¢) of article 16 should be omitted for the reasons which
have already been given by the Soviet Delegation at the meeting on
June 26. That is to say, trial of organizations by the Tribunal could
not be permitted.

The next point is that in the suggested terms of reference there
should be a statement that the criminal prosecution should be insti-
tuted by the investigation commission on the suggestion of each of
the four governments who have signed the agreement, or upon the
initiative of the Tribunal, or on the initiative of the investigation
committee. That is one point. The second point is that the actual
trial should be carried out on the bagis of an indictment which should
be prepared and presented by the investigation committee, although
it is not stated in this document that with the indictment all the rele-
vant evidence should be presented by the investigation committee.

With regard to article 18 the Soviet Delegation considers that this
should be amplified by stating that all accounts and documents which
have been created in various Allied countries for the investigation of
Fascist crimes should have equal legal right with the accounts and
documents which are prepared by the investigation itself.

Article 19 should be amplified by a statement of the right of the
Control Council in Germany to annul the verdict of the Tribunal and
order a new trial, and the Soviet Delegation points out that the Control
Council in Germany is the body which exercises supreme authority in
that country, and therefore, it cannot be deprived of the right of con-
firmation, et cetera, of the verdicts of the Tribunal. The Delegation
agrees that the Control Council should have the right to reduce or alter
the sentence, not to increase it, but it must have the right, if new mate-
rial comes to it, to demand a retrial of the case.

Articles 21 and 22 of the draft, regarding the criminal responsibility
of organizations, should be omitted for the reasons that have already
been explained by the Soviet Delegation.

Articles 23 and 24 of the draft should be altered to read that the
expenses for the maintenance of the International Military Tribunal,
of the investigation commission, and all of its organizations should
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come from funds to be supplied by the Control Council in Germany.

Paragraph 25 should be omitted as having no bearing on the or-
ganization of the International Military Tribunal.

Article 26, in the opinion of the Soviet Delegation, should not be
in the terms of reference of the Tribunal but should be included in
the text of the agreement itself. At the beginning of this statement
the Soviet Delegation has suggested the inclusion of articles 1, 2, and 3
of the American draft into the agreement, and this should be included
along with it.

- 'We have another document for discussion.

Sk Davip Maxwerr Fyre. What is the other document ?

GeNERAL NIRTTCHENEKO. It is the outline of the terms of reference
for the International Military Tribunal.

Sk Davip MaxweLL Fyre. I am wondering whether we 'should try
the expedient of a subcommittee for getting the agreement into form.
They might be able to get certain parts of it agreed to and to bring
back to the Conference the points which need further discussion. I
should like you to turn that procedure over in your minds.

The Conference adjourned until 2: 30 p.m.

Proressor TraININ. The final draft will probably be worked out
in the subcommittee proposed this morning; at present I would like
to give you only a general idea. The terms of reference are divided
into several sections:

The first section is fundamental, or general, principles. Here we
shall have to say something about the tasks, what crimes would be tried
by this Tribunal, whether there would be one or several tribunals, what
language would be used there, and the question of instructions.

"The second section deals with the personnel of the Tribunal, namely,
with the question of the order of appointment of the judges and their
deputies, the question of the quorum of the Tribunal, and the question
about recall of these judges.

The third section deals with the question of investigations and prose-
cution, in other words, the functions of what is called in the American
draft “the Chief of Counsel”.

The sections which I have just described are the generil sections
forming a kind of introduction. The sections that follow deal with
the actual procedure, how the plans will be presented to the court and
what actions will be taken. These sections are in the order of the
procedure. The first one deals with the question as to who the crimi-
_ nalis. The next one deals with the question of who is going to bring
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the particular criminal to trial after the crime has been established.
The next section deals with the question of the actual function of the
Tribunal ; namely, where it will take place, what will be the language
used, who will be present, et cetera. - The last of the sections referring
to the procedure cites the problem, deals with the actual process of
the legal proceedings, that is, the part which will be taken by the prose-
cution and the defense, the guarantee of the rights of the defendants
and the securing of the promptness of the proceedings, the question
of preferences regarding the accusation of all cases under the juris-
diction of the Tribunal. That is followed by the section dealing with
the questions of material or substantive law, namely, the question of
the actual basis of the responsibility of war criminals, also what part
the official position of the criminal would play and what part the order
received by the criminal would have on the matter, what is the respon-
sibility of those who helped the criminal in any way, and, last, the
question of their punishment, namely, what kind of punishment would
be inflicted. Then comes the section dealing with the appeal from the
decision of the. Tribunal, about any alterations, modifications in the
decision, and then how the verdicts of the Tribunal would be carried
out actually. The last section deals with the expenses,

We would like to point out that the majority of the paragraphs in
this draft of terms of reference correspond to the main points in the
American draft. The paragraphs of the terms of reference dealing
with the problems of the Tribunal correspond to articles 1 and 12 of
the American draft. The problems of the Tribunal and the scope of
its activity correspond to articles of 1 and 12 of the American draft.
The section regarding the composition of the Tribunal and of its sec-
tions or provisions corresponds to article 5 of the American draft.
The section concerning the deputies corresponds to article 6, the one
on instructions to article 8. The guarantee of the rights of the de-
fendant and promptness as to trial, et cetera, corresponds to article 16,
that on proof to articles 17 and 18. The responsibility of those who
helped the criminals corresponds to article 18. The part which the
official position of the eriminal plays refers to articles 14 and 15. The
punishment and any change in the verdict or the carrying out of the
verdict correspond to articles 19 and 20, and expenses to articles 23
to 25. All of these considerations are of a preliminary nature, but
we thought it advisable to put them before the commission for con-
sideration.

GexEraL Donovax. I would like to ask, what does the Professor
consider the rights are that are guaranteed by this section he refers to?

Proressor TraNIN. I have in view the rights of the defendant to
be defended, his right to receive the indictment, the right of giving
all the necessary explanations during the proceedings, and the right
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also to receive a copy of the indictment in his own native language.

GeNERAL Donovan. Are those all the rights you consider should
be guaranteed ?

Prorrssor TrainiN. These observations have been in a kind of pre-
liminary way; in the course of discussion, of course, other rights may
occur to us.

Mr. Justice JacksoN. You refer to one or several tribunals. In
the event that we should decide that it is better to have several
tribunals, in what way would you have the distribution of cases between
them, that is, would you think of one tribunal for the trial of American
prisoners, another for the trial of British prisoners, another for the
trial of French defendants, another for the Russians? How would
you think of the several tribunals functioning with reference to each
other? -

Mr. Trovanovsgy. What do you mean by American prisoners?

Mr. Justice Jackson. Those in American hands.

Proressor TraniN. This question has not been considered yet, and
it is very difficult for me to give any details. I can only say that all
these tribunals, if several, should be formed under the same principle;
that is to say, if the tribunal is supposed to consist of representatives
of the four nations, then all of them should be equally of the same
character. It is a question of having in each tribunal four judges,
four representatives of the Four Powers.

Sk Davip MaxweLn Fyre. Would the number of tribunals depend
upon the number of defendants we select ultimately? It would depend
on the number of cases to be tried, and, since we don’t know the number,
it may eventually be decided in the consideration of 1nstruct10ns——
just as was suggested in the American draft.

Mr. Jusrice JacksoN. Of course, we have thought of trying to get
as much as possible of this done in one trial. The United States
would not welcome the idea of a long continued series of trials, and
we would like to combine in some single effort at least all trials to
which we are to be parties. That is one of the reasons why we
suggested the trial of organizations, to reach a large number of persons
with a small number of trials. We would not welcome a long series
of trials running into dozens or hundreds.

GeNErAL NikrrcHENKo. It is certainly preferable to have one tri-
bunal if the one tribunal can deal with all the cases together and
similarly to what was suggested in the American draft. Our idea
is this, that certainly it would be better to have one, but, if it became
obvious that that one could not deal with all the cases before it within
a short period of time, then it would be advisable to have one or more
tribunals. As for the question of trying an organization to reach all
its members, I do not think it would be right, and I do not think it
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is practicable. Say,for instance, the State Ministers are tried as such
for the Nazi Government. The Gestapo is one organization and there-
fore can be tried in one sitting or one tribunal. But then the trial
will refer to various members of the Gestapo who are spread all over
the place, and various individuals may be tried afterwards either in
the occupational courts or in the national courts.

Mr. Justice Jackson. That would involve literally hundreds of
thousands of trials if we reached all members, would it not?

GENERAL NIKrrcEENKo. But an international tribunal should not
deal with such individuals because individuals committed greater
atrocities and their crimes must be dealt with by the national court.

Sm Davio Maxwerr Fyre. That might be met by something of
thiskind. The International Tribunal, when it tried the vice ministers
or party leaders, might declare that one of their methods of carrying
out the plan of conspiracy was to use these organizations which had
acted in a certain way, and then you would have a judgment against
the organizations which could be used by the national courts.

I think we have had all the memoranda which have been put for-
ward on the American redraft. I think we should now consider what
is the best method of producing an agreed doctrine. I wonder if the
Soviet representatives have seen the memorandum of April 80, 1945
[V], which was delivered to the representatives of each of the Four
Powers at San Francisco. It was explanatory of the reasons for the
various American proposals and, in a sense, I suppose, constituted a
basis for the acceptance in principle of the proposal and the sub-
sequent negotiations.

Generan NixrrcaeNko. No, we have not seen it but are acquainted
with the results of the negotiations which took place at San Francisco
between Foreign Ministers and in regard to the proposal of Judge
Rosenman.

Mzr. Justice Jackson. I did not bring copies because I thought
everyone had had it—and I know your Foreign Minister was given
copies at San Francisco. But I shall endeavor to get photostats of
the document because it gives the reasons why some of the proposals
were advanced. Everyone else here has had it.

Sm Davin MaxwerL Fyre, What do you feel, Mr. Justice Jackson?
It is your original memorandum, and you have now heard the various
memoranda on it. I suggested, before we adjourned this morning,
that one possibility was to form a subcommittee to try to consider
what are the outstanding points and refer them back to the next
meeting, but, of course, I am anxious to hear what all the delegates
consider doing,

Mg. JusticE JacksoN. It seems to me that we are in pretty good
agreement as to promptness of trial and as to the kind of tribunal—
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so far as being a military tribunal as distinguished from a civilian
tribunal—which should conduct the trial. And as to the substantive
law of the crimes we have little difference. But in the matter of
procedure we are quite wide apart because of the fact that our legal
traditions are so far apart. We will reconcile these differences only
with difficulty. While they appear to be merely matters of pro-
cedure, they are matters of procedure so deeply ingrained in the
thought of the American people that some of the theories of pro-
cedure mentioned here could not be supported by us. Whether right
or not, I do not attempt to say. Different systems have their own
merits. Systems which work with one temperament will not with
another, and no one has been more severely critical than I of the
American system of criminal justice, which, as suggested by the
Soviet delegates, leads to great delay and sometimes miscarriage by
delay. Nevertheless, each of us has the problem of making the re-
sults here acceptable in the sight of his people, and we shall have to
consider procedure in that light. Our interest in the matter is to
see that the representations that have been made to our people that
this was a criminal war and was carried out in criminal fashion are
followed by the procedure that is appropriate to trial of that kind
of offense, and we want to do everything we can to cooperate in doing
it. But we do not want to have a result which in the light of history
will fail to justify the procedures which we have taken. We think
of this as rather more than trying certain persons for some specific
offenses. There is involved in this the whole Nazi drive to dominate
the world. There is involved in this the basis on which the United
States engaged in its lend-lease operation, the belief that this war
was illegal from its inception. So, in the light of all these things, we
shall have to give consideration to many suggestions which transcend
the function of a subcommittee. I think we shall want to prepare
a memorandum in the light of what we now know, supplemental to
the memorandum given you.

Stk Davip Maxwerr Fyre. If T may add to that, General Nikit-
chenko said this morning at the conclusion of the first paper that the
ordinary rules of fair trial must apply—that is, fairness and justice
in the eyes of history subject to quick and just punishment. Now, as
far as that is concerned, there would be little argument if effect could
be given to what I have just quoted taken down from General Nikit-
chenko; and T wondered whether we could consider this method, which
is an adaptation of Professor Gros’ suggestion, as being one on which
we could find a synthesis of our different views—that the prosecuting
body, those of us around this table, when we have prepared the indict-
ment and got together the evidence on which the indictment. is based,
might forward that indictment and the evidence or a full summary
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of the evidence to the court, who would then transmit it to the defend-
ants. That is, the court would get it, and that would meet General
Nikitchenko’s point that the court should be fully informed of the
prosecution. On the other hand, if it is passed to the defendants, it
would mean the defendants had had fair notice of what they had to
meet; they would then be compelled to say which part of it they ac-
cepted and which part they disputed, and these matters could come
before the court. I put that forward as being a method of trying to
find a synthesis between the different systems of prosecution. I am
very anxious, as I think we all are, that we should not fall apart be-
cause of our different approach to our work and, at the risk of pressing
all my colleagues, I should ask them to consider whether a committee,
however informal and noncommittal it need be, could not try to find
in fair detail what are the points of agreement and what are the
points that need further discussion—a subcommittee. All delegations
would be entitled to put in any memoranda criticizing my suggestions
or anything else. It seems to me that, if we had just four of our num-
ber and a secretary trying to find out points we want to direct our
mind to, it would be helpful.

Proressor Gros. We think that the subcommittee would be useful
if we could send some parts of those problems to them as a drafting
committee. However, I do not think the discussion has been sufficient
in the Conference, notably on the question of trial of the organizations.
We would like to have those questions discussed in the full Conference
because we think it is one of the most important, if not the most im-
portant, and I do not see any point in sending that back to a drafting
committee until it has been sufficiently discussed here. Also the sub-
stantive law and the other questions of aggression. There is no use
sending the drafting of that article to any subcommittee if we have
not discussed exactly what we mean or want to mean. So I would
suggest we send back to the drafting committee the question of prose-
cuting, that one question only, and discuss the other in the Conference.

GeNeraL DonovaN. Can the subject be separated? Doesnt it all
have to be considered together? Here is the question of your prose-
cuting group and the function they will perform.

Proressor TraININ. As it has been pointed out by the representa-
tive of the American Delegation, there are quite a number of questions
on which we have already reached an agreement. I can add one more—
assuring authoritative and very prompt dealing with the Nazi crimi-
nals. That is to say, to work out such a procedure would not be an
easy matter at all because we must justify absolute authority and at
the same time apply it extremely.quickly because the quickness of
dealing with the criminals is of great importance. It seems to me that
all those points on which an agreement has already been reached could
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be very usefully submitted to that subcommittee, which could work
out the details and overcome the practical difficulties.

Stk Davio MaxwerL Fyre. Would it be practical, Mr. Justice Jack-
son, to ask the committee to select the points that agreement has been
reached on, while we retain for the Conference the discussion of the
outstanding points such as mentioned by Professor Gros?

Mg. Jusrice Jackson. I think we are in a philosophical difference
that lies at the root of a great many technical differences and will con-
tinue to lie at the root of differences unless we can reconcile our basic
viewpoints. As the statement of our Soviet colleague said, they pro-
ceed on the assumption that the declarations of Crimea and Moscow
already convict these parties and that the charges need not be tried be-
fore independent judges empowered to render an independent decision
on guilt. Now that underlies a great deal of their position, and we
don’t make that assumption. In the first place, the President of the
United States has no power to convict anybody. He can only accuse.
He cannot arrest in most cases without judicial authority. Therefore,
the accusation made carries no weight in an American trial whatever.
These declarations are an accusation and not a conviction. That re-
quires a judicial inding. Now we could not be parties to setting up a
mere formal judicial body to ratify a political decision to convict.
The judges will have to inquire into the evidence and reach an inde-
pendent decision. There is a great deal of realism in Mr. Nikitchenko’s
statement. There could be but one decision in this case—that we are
bound to concede. But the reason is the evidence and not the state-
ments made by heads of state with reference to these cases. That is
the reason why, at the very beginning, the position of the United States
was that there must be trials rather than political executions. The
United States feels we could not make political executions. I took that
position publicly. I have no sympathy with these men; but, if we are
going to have a trial, then it must be an actual trial. That is the
position of the American Government, and it troubles me a bit to think
of trying to solve by a subcommittee so fundamental a disagreement as
to trial. It raises the question of whether procedural differences are
not so great that the idea of separate tribunals for each nation for the
trial of its separate groups of prisoners may not be the easiest and
most satisfactory way of reconciling it. I do not know, but just put
that forward.

GeneraL NixrrcEENEO. Perhaps I am mistaken, but I understood
that our purpose is not to discuss the philosophy of law but try and
work out an agreement, the purpose of which would be the carrying on
of justice in the naming of the war criminals. I cannot deny that in
various countries there are various systems of carrying out the justice
and some of them may have preferences, but I am quite sure that the
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aim of those systems, whatever they may be, is always the same, namely,
the carrying out of justice. It seems to me that our purpose and task
here is exactly that very task, that is to say, to work out a system by
which this justice could be carried out quickly and fairly. We could
see what is in all the systems that could be taken out from them and
applied for our purpose. In other words, we should work out on the
basis of those systems a new system, a practical system, to deal with the
cases which are before us.

Mg. JusTice Jackson. I agree with that view of it.

Sk Davip Maxwern Fyre. So do 1.

Gexeran, NixrrcaeNko. The French Delegation put forward here
a number of problems concerning the criminal prosecution and legal
procedure. As regards the accusation, there is not much difference
in essence and little from the point of view of our task. It is not so
important who will put forward the actual accusation of the criminal,
whether it. would be the government, or the Control Council, or in-
dividuals, or on the basis of information received by individuals, or
some other authority or person. The accusation must be properly con-
sidered and all the evidence collected. It may be collected by the Chiefs
of Counsel or whatever the name of the organization may be. It does
not matter the name. It is for us to decide the composition and struc-
ture of procedure, and, when this evidence is collected, the accusation
will be presented to the accused person so that he would be sufficiently
guaranteed that he will have his defense. For example, a man is ac-
cused of having committed all kinds of crimes in concentration camps.
All the evidence would be presented to him, and then it would be for
the accused person to acknowledge or to protest against such accusa-
tion; and, if his evidence were sufficient to prove he had never com-
mitted those crimes, then there would be no case to be presented against
him. Altogether, it seems that, although there may be various differ-
ences in the systems which exist in various countries, still the essence
is always the same, and it is.a question of various forms which lead to
the same object.

When all the material is collected, all the evidence received, and the
accused person is interrogated properly by the prosecutor or by the
Chiefs of Counsel or by any other properly authorized person, then it
is the business of that organization, like the Chiefs of Counsel for
instance, to prepare the actual indictment, attach to it all the evidence,
and hand it over to the Tribunal. And then the Tribunal’s task will
not be so terribly complicated because all the material is before it, the
defendant will be called, the witnesses will be called, and the task of
the Tribunal will be simply to check whether all the evidence against
the accused person is sufficiently valid and valuable and whether the
witnesses are sufficiently trustworthy and in sufficient number. If the
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defendant asks to call further witnesses, it will be the business of the
Tribunal to decide whether they should be called or not. The differ-
ences apparently are mainly in this, that in our court the president of
the court does not actually conduct a case. He simply directs it and
guides the other judges sitting with him in the court; the actual de-
cision is taken by them by majority of votes. As far as the material is
concerned, material for prosecution in the majority of courts, there
are already national commissions investigating crimes. There is
already a large amount of material. We do not know exactly all the
names of the defendants but know what categories of persons are going
to be tried, and that material will be of great help to the prosecution
and to those who investigate into their crimes. Therefore, when all
the material is collected, properly checked by the prosecutor or Chiefs
of Counsel, and handed over to the Tribunal, probably the Tribunal
will not take much time to try the criminals. It may take one week
or may take several weeks. Themain cases and complicated cases after
such substantial and detailed preparation should take a very short time.

I am glad to make a proposal. Before we decide whether a sub-
committee should be formed or not and which questions should be
considered by it if formed, I think it is very important for us to decide
the fundamental question of whether we should work out one docu-
ment comprising everything or two documents, one dealing with the
actual agreement concerning particulars of principle and the other
one, the terms of reference. If we decide this question, after that it
would be easier for us to pick out from the questions which we are
discussing those on which there is no diversity of opinion between us—
the questions of principle on which we have all agreed. And then
that series of questions all agreed upon in principle could be passed
to the subcommittee for drafting first. But first of all, it is essential
frem our point of view to decide whether it is going to be one agree-
ment or two and then to select from each of those two the questions
which are more or less all clear in order to pass others on to the sub-
committee.

Str Davio Maxwerr Fyre. Mr. Justice Jackson, do you see any fun-
damental difficulty in having it in the form of an agreement?

Mr. Justice JacksoN. As far as we are concerned, we would be
willing to accept the Soviet Delegation’s suggestion dividing the docu-
ment into two parts. I think that would be acceptable to us, keeping
in mind, however, that we want to keep it in the form of an executive
agreement and not a treaty.

S Davio MaxwerL Fyre. It seems we all agree that the document
should be in two parts, the agreement and the terms of reference, the
terms of reference being annexed or incorporated in the document.
Mr. Justice Jackson points out that it is to be an executive agreement.
and not in the form of a treaty.
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GeneraL NierrcHENEO. Would it be necessary to use the exact
words, “executive agreement,” or would it be possible to say “in ac-
cordance with the principles laid down in the Moscow declaration the
following governments conclude the following agreement”?

Mg. Justice Jackson. We will have to keep it clear that it is an
executive agreement on behalf of the President, as Commander-in-
Chief; otherwise it wonld have to be ratified by the United States
Senate, which would incur delay.

Sk Davip Maxwery Fyre. Then we are agreed on that point. Now
the question is, what is the best method of providing that agreement?
Mr. Justice Jackson, I can see you are not in full agreement on the
question of the subcommittee. We have all been quite frank in this
matter. Iam trying to find the best method. Would it suit you better
if you produced a further draft incorporating as much as you could
of what has been put forward in these memoranda and pointing out
where there was difficulty and discussing it in the full Conference?
How much time would you like?

Mz. Justion JacksoN. We would endeavor to have it ready to bring
here by Monday. We.shall try to have it ready far enough in advance
to be translated.

After further discussion regarding time necessary for translation,
Sir David Maxwell Fyfe announced he would arrange the next meeting
when the document was ready for the Conference.



XVIIL. Revised Draft of Agreement and
Memorandum Submitted by American
Delegation, June 30, 1945

EXECUTIVE AGREEMENT RELATING TO
THE PROSECUTION OF EUROPEAN
AXIS WAR CRIMINALS

1. In accordance with the Moscow Declaration of October 80, 1943,
concerning the responsibility of the Nazis and Hitlerites for atrocities
and crimes in violation of International Law, and in accordance with
other statements of the United Nations regarding the punishment of
those who have committed, been responsible for, or taken a consenting
part in, such atrocities and crimes, the Government of the Union of
Soviet Socialist Republics, the United States of America, the United
Kingdom of Great Britain and Northern Ireland, and the Provisional
Government of the French Republic, acting by their duly authorized
representatives, concluded the following agreement to which the ad-
herence of all members of the United Nations is provided for, in order
to provide the necessary practical measures for the prompt prosecu-
tion and trial of the major war criminals of the European Axis Powers,
including the groups and organizations responsible for or taking a
consenting part in the commission of such crimes and in the execution
of criminal plans.

2. All members of the United Nations shall be invited by the Gov-

ernment of the United Kingdom, acting on behalf of the other Signa-
tories hereto, to adhere to this Agreement. ‘Such adherence shall in
each case be notified to the Government of the United Kingdom, which
shall promptly inform the other parties to this agreement.
8. The Signatories agree that the Control Council for Germany
shall establish policies and procedures governing (a) the return to the
scene of their crimes of persons in Germany charged with criminal
offenses, in accordance with the Moscow Declaration, and (&) the sur-
render of persons within Germany in the custody of any of the Signa-
tories who are demanded for prosecution by any party to this Agree-
ment.

4. The parties to this Agreement agree to bring to trial before an
International Military Tribunal, in the name of their respective
peoples, major criminals, including groups and organizations referred
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toin Article 1. To this end the Soviet Union, the United States, the
United Kingdom, and France have each designated a representative
to act asits Chief of Counsel. The Chiefs of Counsel shall be responsi-
ble for determining, preparing the charges against, and bringing to
trial the persons and organizations so to be tried.

5. The Soviet Union, the United States, the United Kingdom, and
France shall also promptly designate representatives to sit upon an
International Military Tribunal which shall be charged with trying
such persons, groups, and organizations.

6. There is hereby adopted the Annex to this instrument which (a)
declares applicable International Law and specifies acts constituting
criminal violations of International Law, (%) sets out the powers and
duties of the Chiefs of Counsel, (¢) provides for the establishment,
jurisdiction, procedures, and powers of an International Military Tri-
bunal, and (d) makes provision for the punishment of those convicted
before such International Military Tribunal.

Annex

1. This Annex is adopted pursuant to the Executive Agreement
made this day by the Union of Soviet Socialist Republics, the United
States of America, the United Kingdom of Great Britain and Northern
Treland, and the Provisional Government of the French Republic,
which Agreement provides for the adherence thereto of all members
of the United Nations who may elect so to adhere.

2. The purpose of this Annex, in pursuance of the aforesaid Execu-
tive A greement, is to make detailed provisions for the necessary prac-
tical means and measures to carry out the declaration issued at Moscow
on October 30, 1943, and other statements of the United Nations on
the question of punishment of war criminals insofar as they relate to
the trial and punishment of major war criminals.

3. To this end this Annex (a) declares applicable International
Law and specifies acts constituting criminal violations of International
Law, (b) sets out the powers and duties of the Chiefs of Counsel for
the purpose of bringing the major war criminals, including groups
and organizations, to trial for their criminal violations of Interna-
tional Law, (¢) provides for the establishment, the jurisdiction, pro-
cedures, and powers of the International Military Tribunal to be
established for the purpose of trying such eriminals for their crimes,
and (d) makes provision for the punishment of those convicted before
such International Military Tribunal.

4. For convenience, () the four Signatories will sometimes be
referred to as “the Signatories,” (b) the members of the United
Nations adhering hereto as provided in the preceding Article will
sometimes be referred to as “the Adherents,” and (¢) the Signatories
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and all Adherents will sometimes be collectively referred to as “the
parties to this Agreement.”

5. The Tribunal shall be bound by this declaration of the Signa-
tories that the following acts are criminal violations of International
Law:

() Violations of the laws, rules, and customs of war. Such violations
shall include, but shall not be limited to, mass murder and ill-
treatment of prisoners of war and civilian populations and the
plunder of such populations.

() Launching a war of aggression.

(¢) Invasion or threat of invasionof, or initiation of war against,
other countries in breach of treaties, agreements or assurances
between nations, or otherwise in violation of International Law.

(d) Entering into a common plan or enterprise aimed at domination
over other nations, which plan or enterprise included or intended,
or was reasonably calculated to involve, or in its execution did
involve, the use of unlawful means for its accomplishment, in-
cluding any or all of the acts set out in sub-paragraphs (a) to (¢)
above or the use of a combination of such unlawful means with
other means. ,

(e) Atrocities and persecutions and deportations on political, racial,
or religious grounds, in pursuance of the common plan or‘enter-
prise referred to in sub-paragraph (d) hereof, whether or not
in violation of the domestic law-of the country where perpetrated.

“International law” shall be taken to include treaties, agreements,
and assurances between nations and the principles of the law of
nations as they result from the usages established among civilized
peoples, from the laws of humanity, and from the dictates of the
public conscience.

THE INTERNATIONAL MILITARY TRIBUNAL

6. There shall be set up by the Signatories an International Military
Tribunal which shall have jurisdiction to hear and determine any
charges presented pursuant to Article 10. Such International Mil-
itary Tribunal shall consist of four members, each with an alternate,
to be appointed as follows: one member and one alternate each by
the Soviet Union, the United States, the United Kingdom and France.
The alternate, so far as practicable, shall be present at the sessions
of the Tribunal. The presiding officer shall be selected by vote of a
majority of the members of the Tribunal, and if they are unable
to agree, the respective appointees of each of the Signatories shall
preside in rotation on successive days.
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PROVISIONS FOR BRINGING DEFENDANTS TO TRIAL

7. The parties to this Agreement agree to bring to trial before the
International Military Tribunal at _______________________________
or such other place as the parties may unanimously agree in the names
of their respective peoples, the major criminals, including groups and
organizations, referred to in Article 2.

8. Chiefs of Counsel appointed by the Signatories shall be charged
with: .

(@) determining the persons, groups, and organizations against whom
in their judgment there exists sufficient proof of criminal viola-
tions of International Law set out in Article 5 above to warrant
their being brought to trial before the International Military
Tribunal;

(b) preparing the charges against such persons and organizations;

(¢) determining the proof which in their judgment has sufficient
probative value to be offered in evidence against any or all such
persons, groups and organizations;

(d) instituting and conducting before the International Military

" Tribunal prosecutions of such persons, groups and organizations.

Determination of the matters set out in sub-paragraphs () through
(2) above shall be by agreement of the Chiefs of Counsel, provided
that any Chief of ‘Counsel may (1) bring to trial before such Inter-
national Military Tribunal any person in the custody of his Govern-
ment or of any Government which consents to the trial of such person,
and any group or organization, representative members of which are
in the custody of his Government, if, in his judgment such person,
group, or organization has committed any criminal violation of Inter-
national Law defined in Article 6 hereof; and (2) introduce any evi-
dence which in his judgment has probative value relevant to the issues
raised by the charges being tried.

9. The Chiefs of Counsel shall also be charged with recommending
rules of procedure for adoption by the International Military
Tribunal,

CONSTITUTION OF TRIBUNAL

10. The International Military Tribunal shall have the power (&)
after receiving recommendations of the Chiefs of Counsel, to estab-
lish its own rules of procedure, which shall not be inconsistent with
the provisions of this Agreement; (3) to summon witnesses, including
defendants, and to require their attendance and testimony; (¢) to re-
quire the production of documents and other evidentiary material ; (d)
to administer oaths; (¢) to appoint special masters and other officers
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to take evidence, and to make findings, except findings of guilt, or
certify summaries of evidence to the International Military Tribunal
whether before or during the trial, and (f) generally to exercise in a
manner not inconsistent with the provisions of this Agreement plenary
authority with respect to the trial of charges brought pursuant to this
Agreement. Its judgment of guilt or innocence shall be final and not
subject to revision.

11. There shall be lodged with the Court prior to the commencement
of the trial an indictment, supported by full particulars, specifying in
detail the charges against the defendants being brought to trial. No
proof shall be lodged with the Court except at the trial, and copies
of any matters to be introduced in writing shall be furnished the
defendant prior to their introduction.

12. In the event of the death or incapacity of any member of the
International Military Tribunal, his alternate shall sit in his stead
without interruption of the proceedings. All actions and decisions
shall be taken by majority vote of the members. ,

13. In the conduct of the trial, questions may be put by each Chief
of Counsel, or his representative, or by any member of the Tribunal,
in his own language, and shall be translated and communicated to the
witness, the defendants, and each member of the Tribunal in his own
language. The witness may answer in his own language, and the
answers will be translated in like manner. Written matter introduced
in evidence shall be translated into the languages of the defendants
and of each of the members of the Tribunal. A record of the trial
will be kept in the language of each of the members of the Tribunal and
in German, and each such record shall be an official record of the
proceedings.

FAIR TRIAL FOR DEFENDANTS

14. In order to insure fair trial for defendants the following proce-
dure is established :

(@) Reasonable notice shall be given to the defendants of the charges
against them and of the opportunity to defend. Such notice may be
actual or constructive. The Tribunal shall determine what consti-
tutes reasonable notice in any given instance.

(3) The defendants physically present before the Tribunal will (1)
be furnished with copies translated into their own language, of any
indictment, statement of charges, or other document of arraignment
upon which they are being tried; (2) be given fair opportunity to be
heard in their defence and to have the assistance of counsel. The
Tribunal shall determine to what extent and for what reasons pro-
ceedings against defendants may be taken without their presence.
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SUBSTANTIVE PROVISIONS FOR LIABILITY AND DEFENCE

15. In the trial, the Tribunal shall apply the general rule of liability
that those who participate in the formulation or execution of a eriminal
plan involving multiple crimes are liable for each of the offenses com-
mitted and responsible for the acts of each other.

16. Any defence based upon the fact that the accused is or was the
head or purported head or other principal official of a State is legally
inadmissible and will not be entertained.

17. The fact that a defendant acted pursuant to order of a superior
or to government sanction shall not constitute a defense per se, but
may be considered in mitigation of punishment if the Tribunal de-
termines that justice so requires.

PROVISIONS REGARDING PROOF

18. The Tribunal shall not be bound by technical rules of evidence.
It shall adopt and apply to the greatest possible extent expeditious and
non-technical procedures and shall admit any evidence which it deems
to have probative value. It shall employ with all possible liberality
simplifications of proof, such as but not limited to: requiring defend-
ants to make written proffers of proof ; making extensive use of judicial
notice; receiving sworn or unsworn statements of witnesses, depo-
sitions, recorded examinations before or findings of military or other
tribunals, copies of official reports, publications and documents or
other evidentiary materials and all such other evidence as is customarily
received by international tribunals.

19. The Tribunal shall (&) confine the trial strictly to an expeditious
hearing of the issues raised by the charges, (b) take strict measures
to prevent any action which will cause unreasonable delay and rule out
irrelevant issues of any kind whatsoever, (¢) deal summarily with any
contumacy, imposing appropriate punishment, including exclusion of
any defendant or his counsel from some or all further proceedings but
without prejudice to the determination of the charges.

PUNISHMENT

20. Defendants brought to trial before the Tribunal shall, upon con-
viction, suffer death or such other punishment as shall be determined
by the Tribunal to be just.

21. The sentences shall be carried out in accordance with written
orders of the Control Council, and the Control Council may at any
time reduce or otherwise alter the sentences but may not increase the
severity thereof.
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TRIAL OF GROUPS OR ORGANIZATIONS

22. Groups or organizations, official or unofficial, may be charged
before the Tribunal with criminal acts or with complicity therein by
producing before the Tribunal and putting on trial such of their num-
ber as the Tribunal may determine to be fairly representative of the
group or organization in question. Upon conviction of a group or an
organization, the Tribunal shall make written findings and enter writ-
ten judgment on the charges against such group or organization and
the representative members on trial.

23. Upon conviction of any group or organization, any party to
this Agreement may bring charges against any person for partici-
pation in its criminal activities pursuant to the provisions of Article
15 hereof before any occupation or other Tribunal established by it.
In any such trial the findings of the International Military Tribunal
asto the criminality of the group or organization shall be binding upon
the occupation or other Tribunal. Upon proof of membership in
such group or organization, such person shall be deemed to have par-
ticipated in and be guilty of its criminal activities unless he proves
the absence of voluntary participation. A person so convicted shall
suffer death or such other punishment as the Tribunal may deem just
in light of the degree of his culpability.

24. Any party to this agreement may, either in a proceeding de-
scribed in Paragraph 23 or in an independent proceeding, charge any
person, before an occupation or other Tribunal, with any crime other
than the crimes referred to in Paragraph 23, and such Tribunal may,
upon his conviction, impose upon him for such crime punishment inde-
pendent of and additional to the punishment imposed for participation
in the criminal activities of such group or organization.

EXPENSES

25. The expenses of the International Military Tribunal shall be
charged by the Signatories against the funds allotted for maintenance
of the Control Couneil, and the expenses of the Chiefs of Counsel shall
be borne by the respective Signatories.

RETURN OF OFFENDERS TO THE SCENE OF THEIR CRIMES

26. The Signatories agree that the Control Council for Germany
shall establish policies and procedures governing (@) the return of
persons in Germany charged with criminal offenses to the scene of
their crimes in accordance with the Moscow Declaration and (&) the
surrender of persons within Germany in the custody of any of the
Signatories who are demanded for prosecution by any party to this
Agreement. i

781985—49——10
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Memorandum to Conference of Representatives of the Union
of Soviet Socialist Republics, the United Kingdom, the
Unsted States of America and the Provisional Government
of France, Submitted by the United States To Accompany
Redraft of Its Proposal

The Moscow Declaration left the higher German authorities whose
crimes were not geographically localized to be punished by “joint
decision” of the powers involved.

The United States proposal is based on the idea that the *“joint
decision” should be reached through hearings having the character-
istics of a judicial inquiry rather than of a political fiat. Tts under-
lying assumptions are that decisions should be reached through an
Inter-Allied Tribunal, and that it should be done through a main
trial of the prineipal individuals and the organizations which they
represent. It is assumed that the trial could take place at a single
fixed place, and that the trial would be by some procedure neither our
own nor that of any one country but acceptable to our public as a fair
judicial determination of the fact of guilt.

We do not propose adoption of our American Court procedure.
One of the chief reasons for suggesting a Military Commission is
that it affords opportunity for special procedures adapted to the
unprecedented nature of our case.

The United States, as the memorandum submitted with the original
proposal at San Francisco indicates, has conceived of this case as a
broad one. It must be borne in mind that Russian, French, English,
and other European peoples are familiar with the Hitlerite atrocities
and oppressions at first-hand. Our country, three thousand miles
away, has known of them chiefly through the press and radio and
through the accusations of those who have suffered rather than through
immediate experience. German atrocities in the last war were charged.
The public of my country was disillusioned because most of these
charges were never authenticated by trial and conviction. If there is
to be continuing support in the United States for international
measures to prevent the regrowth of Naziism, it is necessary now to
authenticate, by methods which the American people will regard as
of the highest accuracy, the whole history of this Nazi movement,
including its extermination of minorities, its aggressions against
neighbors, its treachery and its barbarism.

For this reason, the American representatives conceive of this case
as more than the trial of many particular offenses and offenders. It
involves our whole attitude towards the waging of aggressive war,
which we think, as Professor Trainin has pointed out in his book, is
an international crime. It is mainly on this basis that éur country
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justified, prior to our own entry into the war, its lend-lease and other
policies of support for the anti-Nazi cause.

We have not envisaged this case as a trial of isolated criminal acts.
We envisaged it as a trial of the master planners in which the criminal-
ity consists of making and executing the master plan to attack the
international peace. We are, of course, interested in proving the
many manifestations of that plan in local offenses and terrorisms, but in
this main case we are interested in establishing them as proof of the
design. We are of course interested in bringing all these individual
criminals to justice in other appropriate proceedings.

The United States proposal, therefore, contemplates a single main
trial of representative Nazi leaders and of the organizations which
were the important instrumentalities of the Hitlerite movement.
This is what we consider the function of the main international
tribunal. It may be necessary, subsequently, to have other trials of
individuals, but it will not be necessary to try again the questions
decided by the main trial.

We are ready to consider appropriate procedures to this end drawn
from Russian, British, French, American, or any other, experience.
The United States would not welcome a situation in which I would
be expected to participate in a large number of individual trials,
held in various parts of Europe, to try particular outrages. My
present organization is not set up for that work. My function is to
get at the groups which have master-minded the attack, by such bar-
baric methods, on the peace of the world. Our occupation courts will
of course handle appropriate individual cases. '

It would seem that the primary reason for an International Tri-
bunal is the fact that many local trials, while useful in themselves,
will fail to disclose the general design which is back of the mul-
titude of local offenses and that, therefore, the attention of the Inter-
national trial must be focused on the broader aspects of the Hitlerite
conspiracy. '

We submit a redraft of our proposal attempting to retain its es-
sential purposes and yet to meet as far as possible the suggestions
of the Russian, French, and British memoranda.

I call attention to the official statement of the responsibility which
the United States conceives it has for the trial of prisoners in its
possession as outlined in my report to the President, a copy of which
we have provided. By reason of the President’s unqualified endorse-
ment of it, the essentials it states represent the President’s views as
well as my own.

Roperr H. Jackson
Chief of Counsel for the United States of America.

30 June 1945.



XIX. Draft of Agreement Presented by Soviet
Delegation, July 2, 1945

DRAFT AGREEMENT Between the Governments of
the U.S.S.R., U.S.A. and the Unirep Kinepom and the
Provisional Government of the Frenxca RepuBLic on the
PuniseMENT oF War CriminaLs, Submitted on Jury 2, 1945

In accordance with the Moscow Declaration of October 80, 1945
[1948], concerning the responsibility of the Hitlerites for their atroc-
ities and in accordance with other statements of the United Nations
regarding the punishment of war criminals, the Governments of the
Union of Soviet Socialist Republics, the United States of America,
the United Kingdom of Great Britain and Northern Ireland and the
Provisional Government of the French Republic acting in the interest
of all the United Nations have concluded the following Agreement:

1. To establish for the trial of major war criminals, whose crimes
are not restricted to a definite locality, an International Military
Tribunal the jurisdiction and activity of which shall be determined
by its Statute.

2. To approve the Statute of the International Military Tribunal
which forms an integral part of this Agreement.

8. To turn over to the International Military Tribunal upon its
demand all the major war criminals who are under the jurisdiction
of the International Military Tribunal.

4. Each of the Signatories shall separately take the necessary
measures to provide for the surrender to the International Military
Tribunal of the war criminals who are to be found on the territory
of countries who are not parties to this Agreement.

5. To surrender, upon the demand of the Governments of any of
the countries which have signed this Agreement or adhered to it,
the war criminals who have committed crimes on the territories of
those countries.

6. All members of the United Nations shall be invited by the Gov-
ernment of the United Kingdom, acting on behalf of the other Signa-
tories hereto, to adhere to this Agreement.

Such adherence shall in each case be notified to the Government
of the United Kingdom, which shall promptly inform the other parties
to this Agreement.

7. This Agreement becomes valid immediately on the day of its
signing.



XX. Minutes of Conference Session of
July 2, 1945

At the opening of the Conference, General Nikitchenko handed the
other delegates a draft agreement embodying Soviet proposals [ XIX].

Sire Davip MaxweLs Fyre [presiding]. Gentlemen, we have the re-
draft of the American agreement in the form of an agreement and an
jannex [XVIII], and we have just received the draft of the Soviet
agreement [ XIX]. If it would be convenient, I shall ask Mr. Justice
Jackson to say something about his redraft.

GeneraL NixrrorENKO. With regard to the second part of the Rus-
sian proposal, we shall be able to present that in Russian today, but,
if the Conference prefers to wait until tomorrow, we can also present
it with the English translation.

S Davip Mazwewn Fyre. Would it be convenient to hear Mr.
Justice Jackson on the American draft in the meantime?

Mr. JusticeE JacksoN. We made a redraft which was a rearrange-
ment in the form which we understood was desired of all the essential
features of our plan, and I have addressed to the delegations a short
memorandum which is intended to be a plea that before you abandon
or reject some parts of our proposal a little more consideration be
given to it.

I understand the Soviet memorandum to reject the possibility of
trying organizations. The American proposal is that we utilize the
conspiracy theory by which a common plan or understanding to ac-
complish an illegal end by any means, or to accomplish any end by
illegal means, renders everyone who participated liable for the acts
of every other and in connection with that to utilize these closely knit
voluntary organizations as evidence of a conspiracy. That is a rough
way of describing our proposal. That is the heart of our proposal.
Without that it means many trials, which we are not set up to engage
in. To my mind, rejection of this plan leaves nothing of our proposal
as to organizations which is really worth considering. Therefore, it
seems to me that we should give some consideration, before it is re-
jected, to its merits and to any possible alternative.

These organizations constitute the means through which, under the
American proposal, a large number of people can be reached with a
small number of long trials—perhaps one main trial. The difficulty

129
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in our case is that we have in the neighborhood of perhaps 200,000
prisoners. We don’t want to have 200,000 trials. Some of them per-
haps ought to be tried individually on charges of individual criminal
actions; but also they should be tried for their part in the planning
of extermination of minorities, the aggressive warfare, the atrocities
against occupied nationals, and offenses of that character. We think
this should be done in a single effort so far as the collective guilt is
concerned. Any other plan means moving about from place to place
and in many territories, and going back, we think, substantially to the
first part of the Moscow declaration rather than carrying out the
second part, by which we hope to reach the principal Hitlerite plan-
ners. We see no way that we can unite in trial of these large numbers
except on some basis such as we suggest, and we would be disappointed
if some plan of that kind were not acceptable. If that were accept-
able, the procedures by which the prosecution could be conducted, we
think, could be worked out so that it would represent the best that is
in our several procedures as adapted to military tribunals. We think
use of the military tribunal relieves us all of trying to carry our ideas
of ordinary court procedure into this trial.

We assumed from the negotiations before London that the American
suggestion, including trial by conspiracy principles and the trial of
organizations, was generally acceptable. We understood that there
was objection by the Soviet Union to recognizing the legality of the
existence of these organizations after the surrender. We are quite
ready, of course, to agree that these organizations have no present legal
existence, but that does not prevent effectiveness of a trial concerning
their criminal character in the past when concededly they were in fact
in existence, nor prevent use of membership as evidence of conspiracy.
We think the objection that nothing should be done to give recognition
to their present validity is a proper one that we can accede to without
any impairment of our position that participating in them was a
conspiracy. We would be ready to put in a provision expressly recog-
nizing that they have been dissolved by virtue of the surrender and
acts of the military government and that no recognition of their legal
existence from now on is to be implied by the terms of the agreement.

We are entirely willing to take up the discussion of any counter-
proposal, but our discussion of a counter proposal would, of course,
proceed upon the basis that our draft is still before the Conference
for consideration and has not been rejected. If that is so understood,
we are ready to take up anybody’s proposal.

ProrEssor Gros. Actually, very divergent opinions have been ex-
pressed on the question of organizations. We studied the new Ameri-
can memorandum and again the Soviet objections and have endeavored
to understand these divergent views, and we shall try to suggest ways
to reconcile them.
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First, what are the facts which we are discussing? Countless crimes
have been committed by those organizations during the war—the
Gestapo groups, S.S. Systematic criminal activities have been com-
mitted against the peoples of the occupied countries of which two of
these delegations can speak from personal knowledge, and systematic
criminal activities have been going on for years. These systematic
criminal activities are no accident. The association of those groups
was not accidental. These gangs in many localities were tied by one
allegiance to a major organization—Gestapo, S.S., S.A., or others.
If we want to reach the major war criminals, these major organiza-
tions must be our target. On that first point I cannot really see a
divergence of views between the American and Soviet suggestions
on the facts.

Now, as Mr. Justice Jackson said much better than I would be
able to say, if we do not try these organizations as organizations,
what will be the situation? I propose to suggest that it would not
be satisfactory in the interest of the Four Powers nor in the interest
of the United Nations to fail to try them. I submit that war eriminals
will not be punished merely under the declaration of Moscow or of
Yalta. They should be punished even without those two declara-
tions. They should be punished because they merit punishment of
war criminals, and those two declarations are only reaffirmation of the
principles of international law. But the question of application re-
mains completely open and the declaration-of Crimea, as I read it, has
little significance by its own terms—“We are determined to
bring all war criminals to just and swift punishment . . . .”

I will insist again on those terms of the declaration. We are com-
mitted to bring all war criminals to justice, and we cannot take
those words as a legal pronouncement but only as a declaration of
intentions reserving all question of application.

Now that the political solution of the punishment of war criminals
has been put aside and provision has been taken to punish .them
only after trial, we would like to have a situation before the Tribunal
where the organizations would be duly exposed to the working of
that plan and function and pronounced not merely. “illegal” but
“criminal”. That could have been done by the heads of state, but,
as it was not and will not be done by them, it must be done by the
Tribunal. It is not enough to wipe out the Nazis from now on, but it
must be proved and explained to the public opinion of many countries
what has been going on in Germany and Europe for years. I don’t
suppose there can be any divergence of opinion in the four delegations
on that second point. If we are not in accordance on the facts, we
should be in accordance on that big-objective. Now perhaps, if we are
not in complete agreement, I will just indicate what would be:the
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position of the French for the moment and adapt it to any suggestion
of the other delegations, It is on the question of the result of the
trial of an organization before the Tribunal. We do not think of
it as punishing equally all members of the organization, but the situa-
tion would be more like this: First,if a special crime is alleged against
one of the members, a special trial will be put against him in the
local court or in the occupation court. Second, if, on the contrary,
certain supposed members can prove that they are not members of
the organizations, that they had no knowledge of the purposes of the
organizations, that they had been forced into membership, then they
could probably be discharged. Third, in the case of other members
against whom no special crime can be proved or who eannot prove
their innocence, the organization would in a sense be what the British
call “outlawed”, and we do not insist upon the kind of punishment
that would be applied to them. It might even be decided by higher
authorities.

Now, can we really have such a trial? T understood in one of the
last meetings that the Soviet Delegation said it was impracticable to
have such a trial for organizations. Most of their criminalities would
no doubt be collective crimes. Such collective crimes are known in
the French system of law and in the Belgian system of law, and we may
be making a mistake but I think also in the Soviet system of law—
crimes committed by gangs. What we demand is, in fact, the appli-
cation by the International Military Tribunal of the same process of
charging and punishing gangs. I know that in those systems of law
trials are required against members before punishing them, but we con-
sider that the trial of 10 or 15 leaders of an organization is the trial of
all the organization and leave open for the rest of the members the ques-
tion of individual punishment. If we do not try to find any solution,
we will be back to the difficulty of letting them go or of punishment
without trial at all. This latter solution would be difficult to sustain
years after the capitulation of Germany, but a decision of the Tribunal
would be the leading precedent, and the necessity of trial is such that
even after the declaration of Crimea and the declaration of Moscow
we still need it. This being so, I wonder if we could try to come to
an agreement, as we all want the same results. Taking the idea of the
Soviet draft which I just received this morning and have not been able
to study in detail, could we put “groups of persons or associations” in
article 2 under the range of crimes [XXIII, Soviet draft], and then
there would be no disagreement among us? We would propose that
as a formal suggestion.

Now we would like to ask the Soviet Delegation what part of those
ideas it could accept because it would help come to an understanding
and we would know whether we could agree that those gangs of crim-
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inals must be taken as a whole, and what do they suggest as a mode of
punishment if there is not one single trial?

Sir Davio Maxwery Fxre. I would like to direct what I have to say
to what I understand was the difficulty as to the organizations, and I
begin by quoting the passage in the Crimea declaration which I think
caused that difficulty : “It is our intense inflexible purpose to bring all
war criminals to just and swift punishment . . .”—and these are
the important words—“to wipe out the Nazi party, Nazi laws, organi-
zations and institutions, remove all Nazi and military influences from
public office and from the cultural and economic life of the German
people.” As I understood Mr. Nikitchenko’s difficulty, it was this:
that implies that the organizations are illegal and should be destroyed,
and therefore it would be difficult to leave to a court as an open question
whether the organizations were illegal. That I understand as the
difficulty.

It seems to me that the answer is that we must place before the court
and the court must determine what these organizations have actually
done. Assuming for the moment that we were prosecuting Kalten-
brunner, one thing that would be alleged against him would be that he
carried out the conspiracy by means of the Gestapo, and the purpose
and method and actions of the Gestapo would be a part of the charge
and part of the proof. Therefore, it will be part of our method of
proof against the individuals to show that these organizations were
part of the carrying out of the general plan. I should hope that the
court would declare that this was so in the judgment they would pass.

It, therefore, seems to me that whatever form we took we should be
bound to bring the question of the purposes, methods, and acts of the
organization before the court, and in doing so we would not be going
contrary to the Crimea declaration but merely bringing it into effect.
The result of that would be, as Professor Gros has pointed out, that it
would be declared that these organizations were not only illegal but
criminal in their action. This would be binding on the occupation
courts and on our military courts and every individual member of the
organizations who could be brought up and charged with their mem-
bership in the absence of any additional charge. By this means we
should avoid the result that thousands of members of the Gestapo and
S.S. would be walking free in Germany when everyone knew they had
committed abominable crimes, that is, in a case where we would not
prove a specific crime against the member with the evidence available.

GeNerAL NirrrcHENEO. The Soviet Delegation states that they have
very carefully studied the documents they have before them, includ-
ing the new American draft, and from that and also from what was
said around the table do not see that there is any brief for the very
pessimistic view expressed by Mr. Justice Jackson that there is a ques-
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tion of such fundamental difference in views between us that either
the American draft with regard to the trial of organizations has to
be accepted or that we are in complete disagreement.

We consider that some of the misunderstandings are undoubtedly
based on what is not a clear idea of what the Soviet Delegation is ready
to-suggest, and, if we are able to make quite clear what our proposals
really amount to, then a lot of the objections which have been raised
around the table will automatically disappear.

The basic question is the responsibility of organizations and whether
it is possible to get a legal declaration by the court that organizations
are criminal. The view that the Soviet Delegation has excluded the
possibility of the trial of members of organizations for criminal par-
ticipation in the work of such organizations is not correct.

The Soviet law, criminal law, fully recognizes in exactly the same
way as the French, and probably others, the collective responsibility of
members of an organization for the crimes committed by the organiza-
tion. The theory of the Soviet criminal law fully recognizes the trial
of gangs or organizations and the responsibility of the members of
such organizations in addition to any individual responsibility they
may carry for individual acts. Where we do not agree is in the idea
that the trial of organizations should form actually the basis of the
agreement for the trial of criminals. An organization isnot a physical
body, but the members of that organization are physical, and, if they
have committed individual erimes as members of the organization,
then they should be tried individually as physical persons who have
comiitted acts because they were members of a criminal organization.

In order to establish the criminal nature of the criminal actions of
the organizations, in the opinion of the Soviet Delegation, it is neces-
sary to.investigate the actions of individuals of the organization and
to establish the fact that they have committed criminal acts by virtue
of their adherence to the organization. How otherwise can we estab-
lish that the organization has in fact committed criminal acts unless
we are able to prove whether individuals belonglng to it have com-
mitted such crimes?

Does the trial, by the court, of individuals necessarily exclude the
fact of the trial referring to the organization? In fact, what they are
proposing is that the members of the organizations—S.S., Gestapo,
and so on—have committed certain crimes in certain definite places,
which crimes can be proved, and the whole group will be tried. It is
immaterial whether the number of prisoners is 10-or 100 or any other
number, but the fact that those individual prisoners are tried and con-
vieted does, in fact, prove that the whole organization to which they
belong is in effect a criminal organization. The way to establish that
proof.is not by the trial of the organization as such but by the trial
of the individual members.
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Stk Davip Maxwerr Fyre. May we have a restatement of that, as
it is of vital importance and we seem nearing an agreement ?

GeNERAL NixrrcHENKO. The Soviet Delegation consider that the
Tribunal could try not merely individuals but groups. It would be
immaterial whether those groups consist of members of the German
Government, of the S.S., of the Gestapo, or any other organization,
and it would also be immaterial how many of the persons accused were
on trial at any one time, but the main point would be that the establish-
ment of the criminal responsibility of those individuals would in
effect establish the criminal responsibility of the whole organization to
which they belong.

I would just like to note that the main difference between the Soviet
and American plans appears to be that the American Delegation sug-
gests the trial of the organization and then, having established the
criminal character of the organization, to proceed from that to the
trial of the individual adherents of the organization. The Soviet
Delegation considers that that approach would not be the right one
to secure conviction and punishment for individual members.

The second question is, what would be the consequences of a verdict
by the court in regard to certain members of an organization upon
other members of the same organization who might not be before the
court? The Soviet criminal law is based on the fact of the individual
criminal responsibility of the individual person. It is immaterial
whether he committed some action alone or as a part of a gang; he
has to carry individual responsibility for the action he has committed,
one way or the other. - We therefore consider that a decision of the
court which establishes the criminal responsibility of the heads or the
leaders of any organization of that kind automatically establishes the
criminal responsibility of the various subordinate members of the
organization. But that does not mean that the national courts or the
occupation courts can apply punishment to all the members of an
organization simply on the basis of the decision by the Tribunal of the
trial of the individual members of that organization.

It is not our task to define the functions of either national or oc-
cupational courts. According to the national laws of the various
countries the basis on which criminal responsibility is established
differs, and it may be that in the American and the British legal
systems the court has to have the precedent of a declaration of ille-
gality before it can proceed against the individual members. The
Soviet law does not require any such precedent to base itself on. It
simply takes the trial of the individual and the establishment of
whether his actions were eriminal or not as the basie part of the trial.

I am not prejudging in any way what form or in what text the de-
cision to which we will come here will be set out. . That will have to
be worked out in the course of discussion, of course, but I wanted the
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other delegations to understand correctly the views of the Soviet
Delegation on this question of criminal responsibility of individuals
and organizations.

With regard to the question of whether we agree that these organi-
zations are criminal or not, there is, of course, only one answer, but it
is not necessary in order to establish the criminality of the organiza-
tion to have a separate trial of the organization itself. The duties
of the Military Tribunal will be to try the chief war criminals, and
whatever decision the court comes to on the criminality of those chief
war criminals will apply to the organization which they represent.
I think that replies to the question which Professor Gros put forth.

If anything is not clear in what I have said I should very much like
the delegations to set out their questions, and I will try to make the
position of the Soviet Delegation clear.

Proressor TrarNiN. I.would like to say a few words with regard to
the American memorandum. This sets forth two principles: the
first is the anthority of the Military Tribunal, and the second is mutual
understanding. With regard to authority, the Soviet Delegation
Tully agrees that the position and authority of the Military Tribunal
ghould be placed as high as it is possible to place it, and, in regard to
mutual understanding, we trust we shall do everything to play our
part in the proceeding.

I should like to say in regard to the question of the responsibility of
organizations that certainly in the Soviet draft there is no specific
mention of the responsibility of organizations. But that does not .
mean that the establishment of criminal responsibility of organiza-
tions will not in effect be arrived at. . The absence of mention of the
responsibility of organizations in the Soviet draft does not mean the
exclusion of them and the Soviet draft does not set forth the respon-
sibility for membership of criminal organizations. But in our opinion
this principle should not be included in the agreement between the
Four Powers but should be included in the statute of the Military
Tribunal. In the American draft, paragraphs 23 and 25, this question
of criminal responsibility of organizations is mentioned, and provided
that question is included, not in the agreement but in the statute of
the court, I am quite sure that in one form of words or another it can
be included. The words in which this is included are a question of
drafting which, of course, can be materially agreed, but the main
point is that in paragraph 22 of the American draft the fact is brought
out that the trial of individuals can establish the responsibility of
the organization to which they belong, and no doubt, once this is
recognized, it will be fairly simple to reach some form of drafting.

I am not going to waste the time of the Conference on suggestion
of various drafts that will have to be worked out in a drafting com-
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mittee, but in conclusion would just like to express my appreciation of
the remarks made by Mr. Justice Jackson where, if I understand it
correctly, he has confirmed that it is only on this one point that there
is really any major difference between the views of the Soviet Delega-
tion and those of the other delegations.

Mr. JusTiceE JacrsoN. I think our difference on this point is not as
serious as I had taken it to be. From the fifth paragraph of the com-
ments submitted to us, and as translated by us [XVI], the Soviet
Delegation suggested that the reference to the possibility of arraigning
organizations before the Military Tribunal should be excluded from
article 10, and again in the twelfth paragraph suggested that articles
21 and 22 concerning criminal responsibility should be eliminated. I,
and our Delegation, took it that the elimination without substituting
anything else left it impossible to reach the groups at all, and it was on
that basis that it looked like a wide difference of opinion. I.should be
glad to point out that I think the suggestions you have made this
morning left us much closer together than I had supposed.

GryeraL Nikrrcuenko. Could we answer that question? I should
like to say that, when we examined the first draft of the American
proposal, we actually made our notes on that draft, and what we were
protesting against really was the wording of 21 and 22. We under-
stood from this, perhaps incorrectly, that it was the question of the
trial of organizations without individuals and that the organization
would simply be tried as a body. We considered that to be wrong.
We considered that the trial of the organization should be through
the individuals, and therefore we suggested the exclusion of that
portion of the memorandum,

Mgr. JusticeE JacEsoN. An essential step in declaring the criminal
character of such organizations as we are dealing with here is not stated
in our memorandum and perhaps caused this misunderstanding. We
assumed it without stating it because in our philosophy it would be a
necessary step. We propose to reach the organization through proof
of what individuals did, just as you suggest. We take the same step
of trying what the members did, what the common plan was through
proof of what individuals agreed to, and we attribute what they did
and agreed to do through the group to the organization. Then we
take the next step of attributing the common principles that ran
through the organization to the members. We, too, believe in individ-
ual responsibility and for that reason could not attribute the acts of the
leaders to the members unless we proved that the acts of the leaders
were within some common plan or conspiracy. The mere fact that
leaders did some particular act, unless within the plan of the conspir-
acy and within its probable scope, might not bind others to that act.
Therefore, we have to tie the acts of individuals to the organiza-
tion and then the organizational purposes and methods to the in-
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dividual members. But we do not think we are speaking of a great
difference of substance. I think the difference is not as great as it
appeared to be. :

‘GeENERAL NirrrcEENKO. I would just like to ask one question. Does
the decision, when it has been reached in respect to an organization, by
the court in this case, apply to all members of that organization; and,
once the organization has been established as a criminal one, does that
mean that punishment can be meted out to all members of that organi-
zation by national or other courts, or is it still necessary that those mem-
bers should be put through a process of trial, either individually or in
groups or gangs, or any other way?

Mg. JosTice JacksoN. There would have to be an opportunity given
to an individual, before he could be brought under the general plan,
to show that there was a mistake in identification, that he was not a
member in fact, or to show that he joined because he was forced to join,
or some reason why the general finding of guilt should not be applied
to him as an individual. He must have a chance to bring forward his
individual situation, but he does not have a chance again to question
the finding that the organization is guilty of particular plans or designs
or offenses. That is settled in the one trial and all that he can there-
after be heard to say concerns his particular connection with the
criminal design.

Sk Davio Maxwerr Fyre. To put it quite bluntly, he could not be
heard to say that the Gestapo, having been found to be a criminal or-
ganization in the trial, was not a criminal organization.

Mg. Jusrice JacksoN. Now let us see what we are trying to reach by
this method that we might not reach otherwise. Let us suppose that
there is a very active member of the S.S.—active in organizing, active
in getting in new members—but he never took a personal part in a
single crime. He helped to formulate the general plan; he knew about
it; he knew the methods; he knew that their plan was to exterminate
minorities, to run concentration camps, to do all these things; but you
cannot prove by any witness that he was present when a single offense,
standing by itself, was committed. By reason of his membership in
this common criminal plan and by reason of his participation in it, we
would expect to reach him. Now the difficulty is that there are several
hundreds of thousands of members of thesé organizations. You can-
not get witnesses, at least we haven’t thought we could get witnesses,
to prove where each was at all times and prove what he did. Tt is very
hard to identify persons who are in uniform and to get accounts of their
part in acts of the organized military or paramilitary units. There-
fore, we would expect to be able to show what offenses were committed,
and then every person who was a part of that general plan, whether he
actually held the gun that shot. the hostages or whether he sat at a desk
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somewhere and managed the accounting, would be responsible for the
acts of the organization.

It may not bear on this particular plan directly, but it may bear
on the thinking that is back of it as to whether one treats, in his system
of jurisprudence, organizations as juridical persons, for purposes of
trial. Wein our system treat corporations and certain associations and
organizations as juridical persons, and permit them to come into court
and sue; and while we are not applying that principle in its entirety
here, it perhaps makes it less unusual to us to think of trying an or-
ganization than it would 'if you do not treat organizations as juridical
persons. I am wondering if your system does treat organizations
under some circumstances as juridieal persons.

Proressor TratNiN. The question of juridical person is quite well
known to the Soviet legal system, but it is applied in civil law, and
they do not recognize this principle in their criminal law. In the
criminal law it is necessary to bring home the responsibility to individ-
ual persons and not to condemn organizations. That does not in the
least prevent the conviction of a person for adherence to or member-
ship in a criminal organization, and the Soviet law provides for the
trial of gangs or eriminal associations, and it also provides for the trial
of an individual for being 2 member of a eriminal organization.

Mr. Justice JacksoN. I think the statement was made that the
conviction of heads under the Soviet system would establish the
responsibility of the members. That would be a somewhat more
drastic application of the principle than we would be familiar with.
It is not only necessary that the individual be responsible, which he
is if he mowingly becomes a member of the gang, but that he have
some opportunity in trial to defend what he has done. That is to
say, you cannot, under our system, attribute guilt to a person who has
not had an opportunity to appear and defend on the main :issues.
Therefore, it is necessary under our conception of reaching that indi-
vidual that he shall have the right, at least by some representative
arrangement, to be heard. That can be given him only, as we see it,
if you put the organization on trial and give notice to the member-
ship as far as can be given that the organization is on trial and that
the members who are to be affected by the judgment may appear and
defend it. That is, a mere decision that the heads of an orgamzatlon
had made a criminal conspiracy would not be sufficient to convict any
member who was not a party to the trial or given an opportunity to
be heard in some way, and that is why we had provided under the sec-
tion on “Fair Trial for Defendants” [paragraph 14] that “reasonable
notice shall be given to the defendants of the charges against them
and of the opportunity to defend”, that “such notice may be actual or
constructive”, and that “the Tribunal shall determine what constitutes
reasonable notice R
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Probably nobody, or at least few persons, in Germany would step.
forward and admit that they were members of these organizations.
But under our system we would have to give them some notice and
an opportunity to be heard. That does not necessarily mean that the
Tribunal would have to hear each individual, but it would be necessary
that in some way they have an opportunity to be heard before you can
attribute guilt to them.

GeNEraL NirrrcaeENko. Perhaps that point has not been quite
clearly understood. According to the Soviet eriminal law the mem-
bers of a criminal organization are tried individually, but their being
found guilty, if they are found guilty, does not mean that the organiza-
tion to which they belong is declared to be a criminal organization.
The Soviet law provides, in the case of criminal trials, for the trial of
persons for infringement of the law itself and the commencement of
the process of the courts against them., Whether it is a single individ-
ual or a gang, the man or the gang must be tried, and there is no
automatic provision that because one has been convicted all other
members are thereby pronounced guilty.

In fact, in the Soviet criminal law, when the trial of a member of an
organization has proved that the organization to which he belongs is a
criminal one, the responsibility isnot on the individual to come forward
and confess that he was a member of such an illegal organization. The
responsibility is on the prosecuting organs of the court to bring a
charge against that individual, and, when the prosecution brings such
a charge and the individual is placed on trial, he is then given the
opportunity of proving or disproving whether the accusations made
against him by the prosecution are correct or whether he has acceptable
legal defense against those accusations.

MRr. Justrcr JacksoN. The question I would like to ask about that is,
when the member is brought to trial, would he be entitled to try again
the question as to whether the organization was criminal or just
entitled to try whether he participated in it voluntarily?

GeneraL NikrrcaENkKo. The Soviet Delegation says that under the
Soviet law there would be no question whatever of a man being per-
mitted to raise the point again whether the organization itself was
criminal or not. Once the court had decided in any case, no subsequent
trial could raise the question whether it is criminal or not. It has
definitely been pronounced criminal. What he can do is to produce at
the trial evidence that he did not belong to the organization, or took
only a minor part in its proceedings, or possibly did not know for what
purposes the organization existed, or perhaps that he was forced to
join it, but those factors would be considered by the court as providing
the basis for his acquittal or reduction in penalty in his individual case.

MRr. JusTtice JacksoN. That is a very excellent statement of what we
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are trying to get expressed in our document as to the method we would
pursue here.

GeneraL NirrrcEENEKO. I would like to add that what has been said,
of course, refers to Soviet law, that in international law there is nothing
which would cover the question of criminal responsibility of persons or
organizations except one agreement which covers the question of acts
of terrorism, to which of course the Soviet Delegation is a party. But
in the American draft of this paragraph 5, which they ask to be
included, they set forth actions which are to be presumed criminal.
The opinion of the Soviet Delegation is that it is not the function of
the International Military Tribunal to define what actions are or are
not criminal in the case of war criminals, but that that is already
understood. .

Mr. Justice JacRson. Reverting to the question of the method of
trial of gangs.

Mr. TrovaNovsgy. There was a slight misunderstanding in the
translation.

GeneraL NixrrcaENKo. [Restatement.] Article 5 of the American
draft does, in fact, set forth the points which should form the nucleus
of an international law.

Mg. Justice Jackson. Coming back to the question of the trial—
the reason we prefer the main trial to establish the guilt of the organi-
zations, with that trial to include the most responsible leaders that
we now have in captivity, is that we will have, for a long period of time,
people showing up in various parts of Germany who are members
of these organizations but who could not be obtained for trial at the
present time. We do not want to have to go through a trial of the
main issues every time a group or a number of them is captured.
What we want to do is to get the organizational trial over with so
that as fast as they are found they can be brought before a military
court or a subsidiary tribunal, not the main tribunal—brought in and,
if they can establish that they are not members or took only a minor
part or anything else that should be considered on their behalf, they
can be heard on that, but not again on the question of whether their
organization had been a party to criminal conspiracies. We can go
ahead as soon as we establish that the organization is eriminal as
such, and then the individual members can be dealt with as fast as
they can be identified and found.

GexeraL NikrrceeNEKO. That is quite right, and the accused will
have no opportunity of acquitting the question of guilt of the organi-
zation laid down either by the agreement or by verdict of the Military
Tribunal. The question of the guilt of the organization cannot be
reopened once the eriminality of that organization has been established.
The only question we are emphasizing is that each individual member
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of an organization should not be subjected to punishment as soon as
his connection has been discovered, and that as and when such indi-
viduals are found they must nevertheless be given an opportunity to
bring forth a defense, and the punishment to be meted out to them
will be according to the part taken.

Mgr. Jusrtice JacksoN. I think we all.agree. By Mr. Nikitchenko’s
reference to the conditions of paragraph 5 of our memorandum, I
do not take it that he objects to including a statement of the acts
which are considered criminal violations of international law, but it
is a matter of draftsmanship as to the place it should go in the
agreement.

GeneraL NirrcHENKO. No doubt at a later meeting we will be
discussing the draft of this paragraph, but as to including such a
paragraph in the document the Soviet Delegation has no objection
whatsoever. This article must, in fact, become the point of interna-
tional law on which the guilt of individuals or of organizations will
eventually be based.

Mg. JusTicE Jackson. We agree.

Stk Davip Maxwerr Fyre. Would it be convenient to break off at
this point? I would like to say how pleased I am that we have been
able to reach an agreement on a great many points at this sitting.

The Conference adjourned.



XXI. Minutes of Conference Session of
July 3, 1945

Mz, RoBerTs [presiding]. Perhaps I might say that the Attorney-
General is sorry he cannot be here. He is in Liverpool electioneering
until tomorrow evening.

There are now before the Conference the Russian statute, which has
not been discussed, and the American annex, which has not been dis-
cussed. Perhaps it would be convenient first for Mr. Justice Jackson
to discuss the questions of principle arising on his document with
reference, perhaps, to the Russian document [XIX].

Mr. Jusrice JacksoN. Mainly, I would like to be sure that we under-
stand what some of the provisions of the Soviet draft contemplate.
For example, paragraph 3 requires a turnover to the Tribunal upon
its demand of all major war criminals. I do not quite understand
how the Tribunal could be in a position to receive custody or take care
of prisoners, and I was wondering what kind of organization for that
purpose is contemplated.

GenEeraL NIKTTCHENEKO. In this draft agreement only the principal
question is provided for, that is, that the criminals should be turned
over. Astohow they are to be kept under custody or otherwise would
be established by the Tribunal itself with the Control Council. The
fact is the Control Council for Germany has sufficient apparatus and
facilities for keeping the necessary prisoners under guard.

Mg. Jusrice JacesoN. Where does it have the facilities?

Mz. TrovaNovsEY. Do you mean the right, or the facilities?

Mg. Justice JacgsoN. The facilities.

GenErsL NirrrcaENEO. The Control Council, being the supreme au-
thority in Germany, would naturally have such facilities for placing
custody guards, et cetera, especially since the permanent residence of
the Tribunal is to be in Berlin, or may be in Berlin. Thus it would
act in direct contact with the Control Council.

If the prisoners should be on the territory of some other country
than Germany, they would be kept in the custody of that government—
of the government of that country—and turned over for the trial.

Mgr. Roeerts. Do you mean any more than to provide that these
criminals should be made available to the Tribunal?

Generan NixrrcaENKo. In the opinion of the Soviet Delegation,
criminals should be at the demand of the Tribunal, placed under its
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control. As for the technical consideration as to how that should be
done—

GeneraL DonovaN. But the Tribunal is a court and not a prison.
The general forces are taking care of them now. If the court gets
them when it calls for them, that should be enough.

Generar Nixrroaengo. The question is that the Tribunal might
have the ability to try those criminals, that they should be available
for the trial.

GeNerAL DonovaN. Then the Soviet Delegation would be satisfied
if on the day of trial the prisoner should be produced by the signatory
that has that prisoner in custody and be made available during the
period of the trial. Isn’t that all you want$?

GENERAL NIXKITCHENKO. Yes, that is right.

GeNErar DonovaN. To be sure we all understand, it is not pressed
that the Tribunal should get control and custody of these prisoners but
simply have them available when called for trial.

Proressor TraiNiN. The main principle touched upon here is that
prisoners should be available for trial.

Mg. Jusrice JacksoN. And for sentence—to serve any sentence.

Generan NixrrcueNgo. That is right. This article is set forth
here in order to avoid a situation under which a tribunal might decide
upon the recommendation of the investigation commission to try some
criminal, and that criminal would not be made available by the signa-
tory which has him in custody. To avoid that, this article is put into
the agreement.

Mgr. Roserts. It is merely a question of drafting, isn’t it? The
question being—

GeneraL NixrrcHENEo. No, the signatory, the government con-
cerned, should make available to the Tribunal anyone whom the
Tribunal wants to try, anyone that government has in its hands.

Mgz. Roserts. It really is the Chiefs of Counsel who want him tried
and not the Tribunal.

GeNErAL DoNovan. No, because the Chiefs of Counsel are in charge
of the trial and not the Tribunal. That is a basic principle.

Mg. Jusrice JacksoN. In the fifth paragraph of the same instru-
ment reference is made to the surrender, upon the demand of any
of the governments, of war criminals who have committed crimes
on the territories of those countries. As I explained yesterday, what
we have tried to do is to reserve that question for settlement by our
governments and to provide that nothing we do prejudices or con-
trols that arrangement. I would not be in a position to make a flat
agreement that anyone demanded should be turned over, nor would
I be in a position to negotiate about the questions which may be in-
volved in turnovers since I am confined in my authority to the inter-
national case.
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GENERAL N1xITcHENEO. When the Soviet Delegation put this para-
graph in the agreement, it based its reasoning on the fact that the
working out of this is involved in the procedure on responsibility for
criminals, In Mr. Justice Jackson’s first draft of the agreement,
[IV] it is stated that this agreement is worked out in accordance with
the Moscow declaration and the part about the turning over of the
criminals is quoted.

In the second American draft of the agreement [ XVIII], paragraph
3, it is stated that the signatories agree that the Control Council in
Germany shall establish the principles and procedures governing the
return of prisoners in Germany, et cetera.

GexeraL Donovan., Would it meet the wishes of the Soviet Delega-
tion if there were a recital that the signatories would arrange policies
and procedure for that ?

GexeraL NiR1TCHENKO. But recognizing the principle of surrender?

GeNeraL Donovan. That is right.

GexeraL NirrrcHENKO. The principle of the surrender of criminal:
has already been established in the Moscow declaration, and the Soviet
Delegation, in the execution and carrying out of this principle and
taking into consideration the fact that the American Delegation also
decided it necessary to mention it, decided to put that point in the
agreement as an obligation for the signatories to turn over the prison-
ers. As for the procedure, that of course could be established later.
This paragraph does not in itself establish the procedure. The
procedure should be established by the governments themselves.

Junee Favco. [Not translated.]

GeNERAL DoNovan. So your position is, Mr. Falco, that the major
criminals in the custody of the major signatories would be turned over
for trial but not for surrender, and, in the case of those not major
criminals, policies and procedures would be set up to turn over and
surrender them.

Stk THoMAas BarNes. But why put that in this?

GeNERAL N1xrrcHENKo. The investigation commission, or the Tri-
bunal, however it may work out, would have to decide who are the
major criminals and who are not. Therefore, in any case, it would
have to do with the question of minor criminals, of criminals who are
not major criminals, and it would seem to us natural to put that point
in the agreement as was stated in the American draft, but we think
that it is not necessary to restrict those prisoners only to those prisoners
who are in Germany but state the principle of surrender as applied to
all prisoners.

Mz. Roperts. I should prefer it if this paragraph were struck out
because this agreement only deals with major war criminals. It seems
covered by article 3, under which we have all undertaken to make
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available for trial major war criminals.

Proressor TraiNiN. These two problems of major and minor crim-
inals are, after all, closely related, and this relationship was set
forth in a correct manner in the American revised draft agreement
as well as in the first draft of the agreement [IX] in article 21, where
it is stated that the person charged with responsibility, et cetera,
should be turned over to the occupation courts. Of course, here we
should not concern ourselves with the activities of the occupation
courts, but the point of surrender should be set forth in order to set out
more fully the provisions of the Moscow declaration.

Mr. Justice JacksoN. The purpose of paragraph 26 of our annex
and of the predecessor clauses in the previous draft is not to determine
what shall be done about it but to reserve it so as to be clear we were
not prejudicing the right of the Control Council to set up procedures
governing the minor criminals. In other words, it is a reservation
rather than a provision governing procedures.

Shall we regard it as acceptable if we reserve the question in some
manner for the governments to establish, making clear that we are not
interfering in this agreement with the declaration of Moscow ?

GenerarL NirrrcaeNgo. The right of national tribunals to try pris-
oners in their custody has not been infringed upon; so there would
be no necessity to make a reservation on that point. But since we
are drafting this agreement in accordance with the Moscow declara-
tion, the principle of the Moscow declaration concerning the surrender
of prisoners should be set forth—the principle itself.

Mgr. Jusrice JacksoN. Since it has been already set forth, do we
need to repeat the Moscow declaration here? And doesn’t the pro-
vision of the agreement as submitted by the Soviet Delegation go
further than the Moscow declaration? In other words, here is the
provision which says that, upon the mere demand of any government
that it wants to try somebody, we must turn him over even though-
we may desire to try him. That, to my mind, would put us in the
position where, if we want to try a person and any other government
is demanding him, we might be charged with bad faith, and we do
not want to make any commitments that we may not live up to. I
would have no authority to commit my Government to a thing of
that kind.

GexeraL NirrrceENKO. The question of the drafting of this pro-
vision might, of course, be set later, but in principle it reflects the first
paragraph of the first amendment draft, in which it is stated that the
German officers and members of the Nazi party who are responsible
for atrocities, et cetera, would be sent back to the countries in which
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their crimes had been committed. That is the principle which is set
forth in the Soviet provision, too.

Mg. JusTice Jackson. In ours, we have provided that the Control
Council shall establish policies and procedures and that is what we
think should be done—that we should not undertake to set up in our
agreement policies and procedures about this, that these questions
should go to the Control Council rather than be determined here
since we are only dealing with major criminals.

Mg. Roserrs. I might say thisis our view, too. This is an agreement
dealing with major criminals, and it is a little out of place here and
really is not our business.

Generar NirrrcueNgo. The Soviet Delegation agrees that the
question of procedure in the matter of turning over criminals should
be settled either by the governments or the Control Council.

Proressor Gros. I think it is a question on which we all agree in
principle and think it is only a question of wording of the fifth para-
graph, but I am under the impression that we could accept such a
change as would imply we are not encroaching upon the territory of
the Council.

GeNERaL N1riTcHENKO. The question of drafting would really be
settled in the drafting committee, but at the present time we should
settle the question in principle that in a provision of this sort a reser-
vation should be included in the agreement.

Mgr. Justice JacksoN. The principle as suggested by Professor Gros
would be acceptable to us.

Mg. RoBerts. And to us.

Proressor Gros. May I say that there seems to be more than a ques-
tion of drafting here? The Soviet draft invites the Control Council
to set up the procedure. I think that that reservation is necessary.

GeNErAL NIKrroHENEKO. In this case and the case of minor criminals,
the principle of the Moscow declaration should be set forth and an
obligation of the countries should be repeated, the obligation which
had been set forth in the Moscow ‘declaration.

GenERAL DoNovaN. When the document says “without prejudice”,
isn’t that just what happens?

ProrEssor TraiNiN. It is not quite the same, and we basé all our
deductions on the Moscow declaration. In regard to the major crim-
inals we worked it out in great detail. As for the other criminals
we have just to repeat the principle of obligation which had been set
forth in the Moscow declaration.

GENERAL NirITcHENEO. Apparently everybody agrees that the
minor criminals should be turned over, and we have no doubt that
isso. Wesee no reason why it should not be set forth in the agreement.

GeNERAL DonovaN. But everyone wants them turned over in the
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ordinary manner and turned over so that they would get the worst
punishment they could get. But the one who demands him should get
the prisoner where, if he were tried, he would get a heavier punish-
ment for a heavier crime,

GeNEraL NrrrcEENKRO. No, we did not have that in view.

GeNERAL DoNovaNn. But that would be the effect.

Proressor TraiNiN. Naturally he should be tried in the court where
he committed the gravest crimes, and, if this provision is not definite
enough in that regard, it could be redrafted.

GENERAL DoxovaN. But that is all the draft suggested without sur-
rendering the principle.

Proressor TraiNiN. Not exactly.

GeNERAL DoxnovaN. But near enough. Whatever the form, as long
as we reach the result, doesn’t that satisfy us?

Proressor TraiNiN. Naturally the prisoner should be tried in the
country where he had committed the gravest ecrimes, and if this pro-
vision is not definite enough in that regard it could be redrafted. Ifa
person is recognized to be a major war criminal, he is not liable to be
turned over to the local court.

GeNErAL DoNovaN. But another one might be a witness.

GeNeraL NirrrcaENKO. He would also be turned over.

Mg. Justice JacksoN. Now I would like to ask some questions about
the Soviet draft of article 3 of the statue [ XXTII]. This apparently
contemplated the establishment of several tribunals, and we were
wondering just how you would have several tribunals function.
We can see merit in the idea of having several tribunals if, for example,
you decided that you wanted to try your prisoners and those that you
want to indict by your procedure, and we wanted to try ours by our
procedure, which would probably be quicker than trying to work out
a new joint procedure. But if there are to be several tribunals all
under identical procedures, sitting in various parts of Europe, we do
not know just how they would function and wonder whether you would
explain just what you have in mind about it.

GENERAL NIRITCcHENEKO. In this article we provided for the same
thing as was stated in article 5 of the first American draft—that one or
more tribunals could be established. It would be better, of course, if
there would be just one tribunal. The Soviet Delegation thinks every-
one would agree to that, but it might happen that the number of cases
would preclude the establishment of only one tribunal and that tribunal
would not be able to handle that number of cases. In order to expedite
matters it would be better to set up two or three tribunals, and each of
these would then function in an identical manner according to the same
procedure. The Soviet Delegation could, if that would be desirable,
agree to providing for only one tribunal.

Mg. Justice JacksoN. If it became necessary to have more than one,
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might it not be simpler if we did not provide that they must all have
identical procedures and set up a tribunal which would try those you
wish to try by your procedure while we used our procedure to try ours?
That is to say, we have a good deal of differences of tradition about
procedure, and it is hard to reconcile them. If we agreed on the gen-
eral principles of substantive law that should apply, I don’t know that
it is necessary that everybody proceed exactly alike, providing they
are proceeding to the same end. I have been wondering whether, if
more than one tribunal became necessary, it might not be simpler for
each of us to use the procedure he is more familiar with, and which
would be acceptable to his own people, rather than try to set up a new
procedure. We could agree on the applicable principles of criminal
law.

GenErAL Lorp BripeemMaN. I think perhaps I should say here that
we on this side of the table realize the difficulties you have mentioned,
but we do attach a great deal of importance to having only one tribunal
if it is at all possible. We feel it would be very much better to have
one tribunal.

Gexeran Nixrrcuenko. That is really what we provided for. This
should be an international tribunal. We might call subdivisions of it
branches or chambers, but unless all four countries are represented in
it then it would lose its character of being an international tribunal.

Mg. JusTicE JacksoN. Yes, but what I am thinking of is that it
would not lose its character but it would not be necessary that each divi-
sion or chamber should proceed by the same procedure. By that I mean
this—we have certain things that in the tradition of our people we
must do, otherwise our people would think we had not given a fair
trial. You have certain things which you must do or your people will
criticize you. I quite realize that. Trials in our several countries
are not run in the same way. They may be equally good. What we
were thinking was that perhaps the best way to do would be to proceed
before separate divisions, each using the procedure he was familiar
with. I only submit it for your consideration.

Mr. Tro¥aNovskY. The representatives of the four countriesin each ?

Mg, JusTICE JACKSON. Yes,in each chamber.

Proressor TramNiN. Also as a matter of suggestion, it might be that
one branch of the Tribunal might function in Berlin and another in

- some other country, and due to that fact it would have some special
points of procedure. But these are merely suggestions.

Proressor Gros. In principle those are pessimistic views, and we
would hope that it would be possible to find an international procedure
for one international tribunal. Evidently it is difficult, but it is much
more important to have one international tribunal than to have two or
three or four which might, perhaps, have different jurisdiction and,
in a practical way, we might have trouble dividing the major war crim-
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inals in these channels. I think we might perhaps go along the same
lines and only come back to the same suggestion if we could not find an
agreement.

Mg, JusticE JacksoN. There is a question that arises on article 5
concerning the Control Council and in article 9 in reference to the
recall of members of the Tribunal. ‘As to number 5, the Tribunal is
attached to the Control Council. Article 9 gives the Control Council
the right to recall a member of the Tribunal and to replace him by
another.

Under the procedures of the United States and under our legal
philosophy, once a court is set up it is completely independent of the
executive, and there could be no recall by the executive authority of a
member of the tribunal. A tribunal subject to recall by the executive
in our country would not be regarded as an independent court nor its
findings as independent findings. Therefore, we would not find ac-
ceptable the provision for the recall of a member of the Tribunal nor
for the attachment to the Control Council if by that it is meant that
it is in any sense subordinate to the Control Council.

GenEranL NirrroeeENkO. The Soviet Delegation is of the opinion
that, since the International Military Tribunal is a temporary inter-
Allied organization and not a permanent national court, it is difficult
always to apply the principles of national legal systems in regard to
it. For instance, our judges are elected and, of course, the Soviet
Delegation considers that principle could not be very well applied in
this case. Also, it would not favor the principle that a judge would
have the power or right to remain sitting unchanged under any circum-
stances. In this case it is necessary to establish new principles for a
temporary organization which would not function for a very long
time. '

The Soviet Delegation also took into consideration article 5 of the
American draft, in which it is stated that control of the International
Military Tribunal should be established by the Control Council. This
is really the significance of article 5 of the Soviet draft, that, since it
is to be established by the Control Council, it would function sort of
attached to the Control Council.

MRr. JusticE JacksoN. We agree that it might be set up by the Con-
trol Council, and we would agree, too, that we cannot apply the prin-
ciples of any one nation, but, in our view, if 2 member of the Tribunal
is subject to recall without any reason being given, it is not an inde-
pendent court. We feel strongly about an independent court to the
point where we would not have much confidence in the decision of any
other kind of court. I am wondering what kind of circumstances you
would have in mind as justifying a recall, and perhaps we could
provide for them in some other way.

GexEraL Donovan. One thing occurs to me as I look at the word
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“recall”. We may be applying different meaning to the word. Do
you mean replacing? Certainly you would have the right to replace a
disabled judge, but I wonder what reason you would have in mind for
using the word “recall”.

GENErRAL NIEITCHENEKO. Yes, that would be the meaning—replace.

Mg. Justice JacksoN. Replace for what reason—sickness or death or
inability to go on, or replace him because his decisions were not
satisfactory ¢

GeneraL DoNovan. You ought to tell them first that we are asking
that because of a little American political history.

GenerAL NIEITCHENKO, If the Government has the right through
the Control Council to appoint a member of the Tribunal, it should
also have the right to replace him if that may be necessary—if a mem-
ber is needed for the fulfilment of some other duties in some other
place, or he may be ill even though he might not be actually confined
to his bed. In that case the government should have the right to
replace him by some other person.

Jupee Farco. [Not translated. Judge Falco spoke in general
support of the American view and in support of an independent
tribunal.]

GeNERAL NIETTCHENEKO. In the American draft it is also stated that
the Control Council should appoint members of the International
Military Tribunal, each with an alternate, et cetera.

Mgr. JusticeE Jackson. It would make some difference what causes
the vacancy. We do not state that they may recall the judges or dis-
charge them. It would also make some difference if you mean that, if
there are several trials, a long series of trials, a change could be made
hetween trials so to speak; but if you meant that in the middle of a
trial a judge could be removed, that would be something different. I
am wondering which you have in mind.

GeNerAL NixrrcHENEO. No, not in the middle of a trial.

Mr. RoeerTs. From our point of view we appreciate the point raised
by the United States and the French, but feel after the explanation
given by the Soviet that there is little difference between us. A judge
would not be changed during the trial except for reasons of illness, et
cetera.

Mz. Justice Jackson. There are one or two questions that arise on
subsection 3 with reference to the investigation commission. We have
a somewhat different philosophy of the prosecuting officer’s function
than the Soviet memorandum discloses. We do not think of the prose-
cution as a commission but rather as four separate representatives.
However, that should be determined in article 12, where reference is
made to the fact that the members should be appointed by the Control
Council. The President of the United States has already appointed me
for this purpose; the Control Council has no right to recall me, and it
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could not be conceded. In other words, we are past that point. Our
representative is named and is representative of the President of the
United States and not of the Control Council.

GenEraL Lorp Bripgeman. I think we should say at this point that
that is our view, too. The Attorney-General has likewise been ap-
pointed to represent our Government. It brings me back to article 8
where the same position arises. We took the view the other way around
as our representative could be appointed by the Government just the
same way the Chief of Counsel is appointed. Perhaps those two points
stand together.

Proressor TrarniN. Just one consideration. Inthe American draft,
article 10, apparently the Chiefs of Counsel are regarded as a sort of
commission since they would take decisions by a majority vote.

Mg. Justice Jackson. It was not intended to be a commission in the
formal sense but rather that the representatives or Chiefs of Counsel
should meet together and decide these things by informal conversa-
tion. But, of course, a majority would govern in most situations al-
though we have reserved the right of each counsel to present his case
even though other counsel might not agree with him. That is to say,
each counsel would have the right to bring forward evidence on behalf
of his country even though no other country would be interested in
that part of the case.

GeNEraL DoNovan. As we look at it, each Chief of Counsel is sitting
here separately and independently representing his government, but
each Chief of Counsel works with the others in cooperation to advance
the trials of these people. It isnota formal auxiliary board but simply
a group of lawyers working together.

Ge~nerar NirrrcaENEO. Would they then act together or would
each one act independently ?

GenEraL DoNovan. No, they would act together. I would use the
word “collaboration” if it had not fallen into such bad use now. But
not in any formal way.

Proressor TrarniN. But to turn a case over to the Tribunal they
would have to decide upon that together, would they not?

GeNERAL DonovaN. Yes.

Mr. Jusrice Jackson. Will you refer to the American draft under
the heading, “Provisions for bringing defendants to trial”’? We state
that the normal way of functioning would, of course, be by agreement.
Ordinarily, I suppose, there will be no disagreement, but it is also
necessary to protect the position of each one of the governments to
some extent because each one wants to be sure that its own case is
presented. Therefore, it is provided in the American draft that any
Chief of Counsel may bring to trial any person in the custody of his
own Government, et cetera. [Quoting]. In other words, four mem-
bers proceeding by agreement would be the normal procedure, but no
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government could be prevented from proceeding against its own pris-
oners and making its own case against its prisoners by any number of
counsel who would not want to proceed. You see, in that way a cer-
tain measure of independence is preserved, while at the same time there
is provision for normally acting together.

GeNeraL NigrrcEENEKo. I beg your pardon. To which document
do you refer?

Mkr. Justice JacksoN. Paragraph 8 of the last document that was
passed to you—the annex to the draft.

GeNEraL NirrtcHENKO. In the Soviet draft it is stated that pro-
ceedings shounld be carried out by the whole commission, but it also
provides that investigations may be carried out by the whole com-
mission on request by the individual members. In this respect we try
to provide for an independent action by the individual members of
the commission, but as a rule it considers that decisions should be
taken by majority vote of the representatives because the commission
or the Chiefs of Counsel is a representative body of the four Govern-
ments.

Mz. Justicr JacksoN. The probability is that the difficulty or dif-
ference arises from the fact that you regard, under your system, the
investigation as embracing many of the things which we regard as
the function of the trial. I notice in your article 15 that you provide
that the indictment shall be accompanied by all of the evidence per-
taining to the case. Now you see, we do not do that, and therefore
what we have reserved is the right to act independently in the trial
of the case if necessary, as well as in the investigation, while you have
reserved the right to act independently only in the investigation. I
do not see how we could act on the basis that all evidence pertaining
to the case must accompany the indictment because that leaves nothing
for the trial but to read the evidence, whereas we call witnesses and
frequently give a great deal of evidence that is not in the indictment.
The indictment in our practice is intended to state an outline of the
charges rather than all the evidence. We are quite willing in this case
to put in a great deal of evidence for the indictment or as supplemen-
tary to it in some form, but do not think we could deprive the trial
of all functions of taking the evidence.

GeNERAL NirrrcrENKO. In order to insure on the one hand the im-
partiality and justice of the trial and at the same time speed up the
procedure, the Soviet Delegation considers that it would be best to
divide the procedure in two stages as set forth in the annex—first, the
collection of evidence by the commission acting as a whole or inde-
pendently at the request of the commission. As for what constitutes
evidence, that is set forth in the American draft and those details
could be put in the final draft in the final annex.

This first stage of the proceedings includes the examination of the
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defendants and witnesses and the collection of documents, and if a
defendant denies his guilt he can refer to other evidence. It would
be the duty of the commission, the Chiefs of Counsel, to look through
that additional evidence which the defendant has pointed out. After
the collection of evidence an indictment is drawn up in which the
protocols of examination of defendants and witnesses and documents,
as for instance the documents of various national investigation com-
missions, are included. Thus, during the preliminary investigation
the defendant has every chance of refuting his guilt, and the commis-
sion of investigators or the Chiefs of Counsel would be bound to take
that into consideration and to look to any additional evidence to
which the defendant might refer.

After the collection of evidence has taken place, the commission does
not take a decision on whether the person is guilty or not. It just
decides on whether there is sufficient evidence to warrant starting
court proceedings, to warrant turning the case over to the court, and
at the same time the defendants are furnished with all the evidence
the commission had collected in the case so that they know exactly
with what they are charged.

The task of the Tribunal, after it had received the indictment with
all the evidence, would not be to hear that evidence but to decide
which of the witnesses should be called for examining in regard to
the points raised by the charges, and, summing up all the evidence and
the results of the examinations, to pass judgment.

The defendant should have the right to defend himself, to demand
witnesses for examination, evidence which had not been refused by
the commission, to call on witnesses and to act through the help of
his counsel for the defense of himself personally. When everything
has been cleared up, all the evidence necessary produced, then the
prosecutor sums up the case for the prosecution followed by the counsel
for defense, or the defendant himself if he wishes to defend himself
without aid of counsel. After this the judges, in the absence of the
defendant’s prosecutor or counsel, pass judgment.

In the opinion of the Soviet Delegation this procedure would on
the one hand insure a fair trial since the defendant would be given
every chance to refute the evidence produced against him and would, on
the other hand, insure him promptness of trial since most of the
preliminary work would have been done before.

Proressor Tramnin. It must be emphasized that before court pro-
ceedings start not only the court itself but the defendant and his
counsel for defense would be furnished with the indictment and all
the evidence.

The Conference adjourned until Wednesday, July 4, 1945, at 11 a.m.



XXII. Minutes of Conference Session of
July 4, 1945

Stz TaOoMAS BaRNES [presiding]. When we stopped yesterday, we
were discussing the functions of the Chiefs of Counsel or investigation
commission, and I think we arrived at a common ground. We heard
a helpful statement by Mr. Nikitchenko and do not know whether
Mr. Justice Jackson would like to comment on what was said.

Mr. Justice JacksoN. There is nothing that I would think of add-
ing at this time. I think it is a matter of trying to reconcile the
draftsmanship largely. We may have differences that will develop
in draftsmanship, but I think it is in readiness to be considered on
the basis of draftsmanship.

There are one or two other subjects on which we would like a little
discussion in order to make clear what we intend. In article 1 of the
Soviet draft [ XXITI], where the purpose of the Tribunal is set forth
to be the just and prompt punishment of the major war criminals,
we would like to see “trial” in place of “punishment” or “trial and
punishment”. At least we would like to make clear in the draft, or
whatever draft comes out of this, that the function of the Tribunal
is to try as well as to punish.

GeNeraL NirrrcEENgo. Of course, in the draft we can produce
the necessary corrections, and, therefore, the Tribunal is not only to
punish but definitely to charge.

M. Justice Jackson. In the fifth subdivision, article 16, we would
not think it appropriate for the Tribunal to return the case to the
commission for further investigation. In other words, our concep-
tion of the Tribunal is that it has no function in regard to the prosecu-
tion, but its function is to determine the merits of the case as presented.

A similar observation would be in order as to article 17. We think
that the Tribunal would not have the function of deciding what wit-
nesses should be called nor the place of hearing, but that that function,
so far as calling witnesses is concerned, is one for the prosecutors, and
the place of trial is one which would have to be fixed by agreement,
having in view the facilities available and the general desires of the
military authorities in connection with it.

GENERAL NIKITCHENEO. It is the business of the commission to col-
lect the material for prosecution while the business of the Tribunal
is to judge on the material collected. The opinion is that in case
the material is insufficient and the Tribunal thinks the case has not
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been sufficiently investigated, it would be better to refer it back to
the commission to collect additional material than to have the case
come out that the material was insufficient to prosecute.

As far as the place or the time of the trial should be concerned, of
course, it has to be in conjunction with the military authorities or
the Control Council. It should suit and fit in with their requirements.
Further, if the commission, when they investigate, find out they must
call a number of witnesses, that should have some bearing on where
the trial should take place.

Mr. Jostice JacksoN. The provision of article 18 as to the place
of trial: it seems to us that the last sentence relates to local criminals
under the other part of the Moscow declaration and that the inter-
national group of criminals should be tried at some one stated place.
If the crimes are committed in the locality, it would then be appro-
priate that they be considered local criminals under the Moscow
declaration rather than in our group, and we think great difficulties
would follow trying to determine where one of the international
criminals had been criminal at his worst. Therefore, we would omit
this provision as to the international criminals.

GENERAL NIRITCHENEO. There is a similar paragraph in the Ameri-
can version, or a similar sentence. It is rather difficult without a con-
crete case in hand to decide whether the criminal should be charged
in the place where he committed his worst crime or in a general sense,
and it is not advisable to bind the court beforehand to the decision it
should take. The paragraph isnot binding but just a suggestion.

Mz. Justice JacksoN. I wonder what sentence in our draft General
Nikitchenko thinks conveys this meaning. We did not intend such a
meaning,

S TrHomas Barwes. Paragraph 7 deals with this question but
not in the sense stated.

GeneranL NigrrcueNko. The provision is slightly different in
article 7.

Sk TaOoMAs Barnes. Do you accept the provision of article 7 of
the American draft?

GeNeraL NirrrcHENKo0. We are prepared to change the Russian
draft or the American draft.

S TaomAas Barnms. I was asking whether the Soviet Delegation
was willing to accept article 7 as drafted by the United States.

GeNErAL NIRITCHENEKO. It is not a sufficiently serious question to
have division of opinion and could be drafted to say the court should
have the right to say where it should take place.

MBgz. JusticeE JacrsoN. We have some difficult problems in reference
to the place of trial. We have problems which, as we see it, are not
problems for the court but are problems for the governments involved.
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If prisoners to a considerable number are brought to trial, there are
security problems and the matter of custody, feeding, and billeting.
There is the matter of having access to them for interrogation. All
of those are things for which we do not depend on the court and about
which we would not think the court ought to have any function but
on which we, for ourselves, would depend on the American Army as
to choice of any place of trial. Then, too, there is the question of the
facilities for the trial. Now this is an important question. Many of
these provisions turn on it, and therefore we think we should discuss
it. We are told that as far as the American occupation authorities
are concerned, they do not want us to conduct these trials at a place
which is also the seat of government, such as Berlin or Frankfort,
because those points are already crowded, it is difficult to obtain suf-
ficient building space, difficult to obtain facilities, and they prefer,
as I understand their attitude for security reasons and others, that
these trials should take place at some point other than the seat of gov-
ernment. Now that would mean that the trials would not take place
at Berlin as has been suggested, and it has been suggested to us that
Niirnberg would be an appropriate place from the security point of
view of the American Army. It may also be appropriate from the
point of view that the Nazi movement had its birthplace there.

Of course, I am not speaking of the individual trials which would
follow a main trial, nor of other trials in which individual defendants
should be tried. I am thinking of the main case against the Nazi
leaders, the organizations, et cetera, in which we see no occasion for
more than one trial. For that we think there should be a fixed loca-~
tion because it will involve the bringing in of a great many prisoners
and a great many problems of handling the people who will have a
right to be present.

GeNERAL N1kTTcHENKO. The place where the main trial should take
place could not be decided just now. On the general lines suggested
by Mzr. Justice Jackson, the trial of the whole organization could take
place in Niirnberg, but there would be other trials identified with a
certain country—for instance, Frank, who committed erimes in Czecho-
slovakia and who might be demanded by the local population for local
trial so that they might be sure the criminal had been caught and
suffered just punishment. The same would apply to other criminals,
and it would be advisable to try them in the country where they had
committed their main crimes.

Any trial that should take place in occupied Germany should take
place by agreement ot the central Control Council, but trials in other
countries should be in agreement with the local government.

M. Justice Jackson. Of course, our difference in viewpoints may
be caused by the fact that we seem to be talking about different kinds
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of cases. Karl Hermann Frank’s case has already been dealt with.
in this way. We have advised our State Department that, so far as
we are concerned, we have no objection to turning over Frank to the
Czechoslovakian authorities for trial, provided, first, that he is pro-
tected against any mob violence and is tried ; second, that the Ameri-
cans, whose prisoner he has been, shall have the right on behalf of
this group to have a representative present at any interrogation and
have a copy of the interrogation; third, that we shall also have the
right to have a representative present at the trial and have a copy of
the trial proceedings for use here; that, if sentenced to death, he shall
not be executed until our trial is over and we know that we do not
need him; and that he will be returned to us at any time we feel we
need him for the purposes of this trial. Now we do not think we
have anything to do with the trial of Frank or need make any provi-
sion here for it. We are thinking of making provision for the main
trial or trials, and that is why we want to leave as much as possible
of local things to local people and confine our document to the main
conspiracy case involving the top people, and the top people only.

Mkr. Trovanovsky. Would you mean an American representation at
the trial?

Mg. JusticE JACKSON. A representative on our behalf whose inter-
rogation would be available to everyone who joins in the prosecution
of Frank. At the present moment we are not sufficiently organized
here so that anybody is collecting evidence on behalf of the group,
but I am frank to say that for the United States we are going ahead
getting evidence every place we can get it and have been for a month,
and we expect to make it available to all prosecutors.

GenNeraL NIrITCcHENKO, We quite agree. Local crimes should be
tried locally. We only gave Frank as an example, but there are
other main criminals who ought to be charged by the international
court but still whose activities refer mainly to certain countries and
can be localized, and we had those in mind when we made the amend-
ment to the draft.

There are criminals who may be claimed by different governments,
like France or Britain, those who have committed mainly erimes
against their governments. For example, Géring was mainly respon-
sible for the attacks on London, and therefore the British Government
might claim that his trial should take place in London.

Mz. JusticE JacksoN. Where does the Soviet Delegation think
Géring’s trial should take place?

Generan Nikrrcaenko. I would not like to suggest a place where
Goéring should stand trial. He may be charged as one of the main
criminals in Niirnberg. On the other hand, if Britain should think
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he should stand trial in England, I do not think we should have the
power to refuse such a claim if reasonable.

Stk THOMAS Barngs. But Géring is a major war criminal. In re-
spect to his local crimes, that ought to be subsidiary to the main trial.

Mr. Trovanovsey. He would be tried as a major criminal, but per-
haps in London ?

GeneraL NixrrcueNko. I quite agree he should be tried as a main
war criminal and by the International Military Tribunal, but the
place of that Tribunal may be London if the British Government
should think it satisfactory.-

Stk THOoMAS BarnEs. We had come to think all major war criminals
should be tried in Germany.

Proressor Gros. It seems there are two questions here: one which
is essential, and one which is secondary. The essential question is
the seat of the Tribunal; the secondary one is that, under certain
circumstances, which would be exceptional, some committee could
decide for certain reasons that the trial should be sent to another
country—but that should be exceptional. The (Governments agreed
the trial should be in Germany, and I think it should be for excep-
tional reasons. It seems most important to have those people tried
there and tried as major war criminals because they are responsible
for all crimes against the United Nations, Taking the case of
Goring—he is responsible for many crimes in Europe, and it would
be very difficult to settle the question of where he should be tried other
than Germany. I think we could agree on a permanent seat for the
trial, and I feel that the Soviet Delegation should have no objection
to Niirnberg except where it will be decided by the Governments that
such trials should be in other countries.

GeNerar Donovan. Would not that decision be made by the Chiefs
of Counsel right here?

Proressor Gros. I would not care to pronounce on that.

GeneraL Doxovan. We wouldn’t want you to pronounce. We
just wanted your opinion.

Generan NixrrceENKO. Our opinion is that, as embodied in article
5, the seat of the Tribunal could be fixed in Berlin where the main
Control Council is. As in article 18, that means where the session
should take place, and I think it might take place in other countries
when convenient or in other parts of Germany as required.

Mgr. JusTicE J AcKsoN. We have thought we could use the procedure
which is used by the British, and I think to some extent by the French,
and by ourselves by which a tribunal takes evidence through a deputy,
or a master or auditor—there are various names for him—a delegate
of the court who would go to particular localities where there may
be evidence, hear that evidence, and report it back. We thought
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that with the main tribunal sitting at Niirnberg, if there were evi-
dence to be taken in Poland, in Czechoslovakia, or in London or
elsewhere, the Tribunal would reach that by sending a master to
take that testimony. In fact, that is one of the ways the taking of
testimony in this case would be speeded up greatly—by the use of
masters—and that is why we provided in our draft the use of masters
for that purpose. That is in paragraph 10 of our draft.

GeNeraL NirircHENEKO. The collection of material and witnesses
should be in the hands of a commission and not the Tribunal, and
when trial takes place we do not see how a person could be sent out
to another country to collect material. That is why we think a perma-
nent seat of the Tribunal should be in one place, and all cases should
go there unless the Tribunal should think they do not want to decide
now where it should sit.

Mge. Justice JacxsoN. The master, under our procedure, would not
go out during the trial but as a part of the preparation. But I think
we have each other’s viewpoints sufficiently in mind so that we under-
stand what the problem is.

Mg, Roserts. I think we visualize what the Soviet Delegation visual-
izes—that the evidence be collected before the Tribunal sits, and
then, once the trials start, they should be continuous.

Mr. Justice Jackson. Our thought of using masters, sitting as
delegates of the court, would be that what had been received by them
would in effect be received by the court and would so be put into the
record as to avoid a duplication.

Proressor Trarnin. The work of the master should be carried out
by the commission on the preliminary work. When the case is ready
and goes to court, then additional questions may be put by the court
and several points may be elucidated by the court, but the master’s
work really coincides with the work carried out by the commission.

M. JusticE JAcKsON. In article 22 is the statement that all attempts
to use the trial for Nazi propaganda and for attacks on the Allied
countries should be decisively ruled out. We are in agreement with
the principle, but I should not like to see it go into the document in
this form. If that statement should remain in the document or any
statement like it, it might be the basis for attacks on the Allied coun-
tries on the ground that there is something that we are fearful of.
Although we are sometimes disappointed in judges, we would expect
to name to the court judges who could be relied upon, as much as the
prosecutors, not to allow this trial to become that sort of propaganda
instrumentality, and we would much prefer either more restrained
instructions or no instructions on that subject.

Proressor TraiNiN, This question could be discussed further, and
I think it could be softened down considerably.
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Mz. Justice Jackson. The other, and I think the last problem
that it seems necessary to discuss here, is in article 84, in which the
Control Council is virtually given powers of an appellate court over
this trial. That we would not like to see. We think that the trial
should be conducted by judges of high standing and that it should
not be subject to review by a nonjudicial body such as the Control
Council. It would offend deeply the American view of the inde-
pendence of the court and would quite deprive the trial of the kind
of credit that we think its decision should have in the United States.
If exercised, it would be deeply resented and, therefore, we think it
should not be included.

Mz. Roprerrs. I think our view coincides with that of Mr. Justice
Jackson.

Junee Farco. We agree.

Mr. Trovanovsgy. Do you accept the right of mitigation of pun-
ishment by the Control Council?

Mr. JusTice Jackson. We do.

Sir THOMAS BarRNES. We agree.

GeneraL NimrceNKo. If the Control Counecil has the power to
mitigate sentence, they should also have the power to rescind it. For
example, if a case has been judged on insufficient evidence, would the
Control Council be allowed to pass it back for retrial ?

Mg. JusTice Jackson. Our viewpoint would be this: the Control
Council would have the power of mitigation of sentence, but it should
have no function whatever with reference to the finding of guilt or
innocence. The finding made by the court or Tribunal as to guilt or
innocence would be a final and conclusive disposition of that matter.
As prosecutors we might decide to prosecute on another charge, or
I suppose the Tribunal might possibly dismiss without prejudice to
supplementing the proof or something of that kind. But we would
not think that the Control Council or anyone else should be in a
position to interfere with the finding of guilt or innocence.

Mzr. Roerts. That is our viewpoint too.

Mr. Jusrice Jackson. That, I think, gives us the principal points
that we were troubled about. We want to express our thanks to our
Soviet colleagues for their patience in trying to enlighten our under-
standing, and to our other colleagues for bearing with us so long,
but I think it is important that we understand each other about these
things.

Mz. Roserrs. I think we should also like to express our gratitude,
even though I have not had the privilege of being here the whole time.

GENERAL NIETTCHENKO. I am very thankful that all the delegations
had so much patience to listen to all the viewpoints.
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Mgz. JusticE JacksoN. The American version in paragraph 21 cor-
responds very much to the Soviet point of view as expressed here,
but it is confined to mitigating sentences. The findings of guilt or
innocence are not made reviewable by our draft.

GeNErRAL NirrrcHENKO. I do not think the Control Council could
decide a question of guilt. They are only discussing punishment.
But if the Council finds the evidence insufficient to arrive at a decision,
it should be able to pass it back to the Tribunal for retrial.

Mz. JusricE Jackson. We have two steps here—one, the finding of
guilt, a conviction. That merely says you are guilty but does not
decide what shall be done with you. That is one step. Then the next
step is the decision on the sentence, which is the amount of punish-
ment the convicted should bear for the guilt. Now the sentence in
our procedure is subject to revision, or pardon, or commutation with-
out touching the finding of guilt necessarily. That is what we have
referred to in that paragraph so that the Control Council might revise
the sentence downward but not touch the finding of guilt, which a new
trial in our procedure would do.

Prorrssor (ros. The French Delegation thinks also there should
be a possibility of modification of the sentence by the Control Council
in the same lines which have been put before the Conference by the
American Delegation. Now, if I understand the function of the com-
mission, it is the discovery of new evidence on the trial, but, if that
discovery is made by authorities under the Control Council, we might
perhaps think of a situation in which the Control Council would go
to the prosecutors and tell them, “On this trial we have new evidence”,
but it would be on the authority of the prosecuting commission and
not on the decision of the Control Council. In this way the two
authorities would be joined in the result, and it would be exactly the
result the Soviet Delegation wants.

GenNeraL Donovan. Under our system it would be the duty of the
prosecutor to do that very thing. ’

Mke. Justice Jackson. The suggestion was made, I have forgotten
whether by General Nikitchenko or by the chairman, at a preceding
meeting that we name a drafting committee consisting of one from
each delegation to take up the details and see how far we can get with
the drafting. As far as our Delegation is concerned, we are prepared
to accept that suggestion and proceed in that way. I do not know
whether further discussion is desired. I shall ask to be excused in a
minute because the fourth day of July is a day on which we annually
revive our historic hostility toward the British, but just for a noon
hour, and I would like to join the American colony in London at their
luncheon. You see, General Nikitchenko, we.too are revolutionists.
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GENERAL NIRKITCHENEKO. At this time I trust the hostility will be
in a more or less friendly form.

Sk TrHoMAs Barnes. Would both the American and the Soviet
drafts be used in conference or could they be incorporated in one
instrument ?

Mz. Justice Jackson. We would leave that to the subcommittee,
and Mr. Alderman will represent us. He will meet with the other
representatives whenever it is convenient and will bring in such help
at any time as he feels he needs.

Ste THoMAas Barnzs. It would be helpful if we could have two sep-
arate columns showing the American draft in one column and the
Soviet plan in the other with its corresponding clauses.

Generan Nixmrcaenko. I should like to know if the structure, the
general form, of the Soviet draft is acceptable.

Mr. Jusrice Jackson. I do not think we have any serious objections
to most of the structure. We are not inclined to stick to any particular
form.

Proressor Gros. Isit agreed that the subcommittee will discuss also
the drafting of the agreement ¢

[It was so agreed.]

Mr. TrovanovseY. The Soviet Delegation would prefer that there
be four members of the subcommittee with alternates.

Mr. Justice Jacrson. Do you want the alternates present?

GeneraL Nigrrcrenko. No.

Mr, Justice Jackson. That is acceptable, and Mr. Alderman will
name his alternate at any time he will not be able to be present. At
whose call should the subcommittee meet? I’d suggest that you settle
on the time so that at least your first meeting will not be delayed.

Str THOMAs Barnzs. I suppose there would not be any objection to
Mr. Dean’s being present at the subcommittee meetings as he repre-
sents the Foreign Office, who would really have to be consulted in the
last resort on this matter. That is why he is present here at the Con-
ference.

[No objection. ]

The first meeting of the subcommittee was fixed for Thursday, July
5,1945,at 10 : 30 a. m. at Church House.

Note: On Saturday, July 7, 1945, Mr. Justice Jackson, with a number
of his staff, flew to Wiesbaden, where certain former German officials of
anti-Nazi sympathy, who had fled to Switzerland and had been brought
to Wiesbaden by Allen Dulles of the Office of Strategic Services, were
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interviewed and their statements taken. Also, a collection of captured
documents of importance to the case was examined.

Proceeding to Frankfort, the group conferred with Gen. Lucius D. Clay,
who advised that Niirnberg would be the most suitable place for trials.
Going on to Niirnberg, Mr. Justice Jackson and members of the staff in-
spected the Palace of Justice and the jail, obtained dimensions and floor
plans, and examined billeting facilities. After proceeding to Salzburg
and stopping at Munich, he visited the Paris offices set up on the Rue
Presburg for preparation of the case. A large collection of documents
was under examination there.



XXIII. Draft Showing Soviet and American
Proposals in Paralle] Columns

EXECUTIVE AGREEMENT

Last SovieT DRrRAFT

In accordance with the Moscow
Declaration of October 30, 1945,
concerning the responsibility of
the Hitlerites for their atrocities
and in accordance with other state-
ments of the United Nations re-
garding the punishment of war
criminals, the Governments of the
Union of Soviet Socialist Repub-
lics, the United States of America,
the United Kingdom of Great
Britain and Northern Ireland and
the Provisional Government of
the French Republic, acting in the
interest of all the United Nations,
have concluded the following
Agreement:

1Qct, 30, 1943, is correct.

Last AMERICAN DRAFT

1. In accordance with the Mos-
cow Declaration of October 380,
1943,! concerning the responsi-
bility of the Nazis and Hitlerites
for atrocities and crimes in viola-
tion of International Law, and in
accordance with other statements
of the United Nations regarding
the punishment of those who have
committed, been responsible for,
or taken a consenting part in, such
atrocities and erimes, the Govern-
ment of the Union of Soviet So-
cialist Republics, the United King-
dom of Great Britain and North-
ern Ireland, and the Provisional
Government, of the French Re-
publjc, acting by their duly au-
thorized representatives, [have]
concluded the following agree-
ment to which the adherence of
all members of the United Nations
is provided for, in order to pro-
vide the necessary practical meas-
ures for the prompt prosecution
and trial of the major war crimi-
nals of the European Axis Pow-
ers, including the groups and or-
ganizations responsible for or talk-
ing a consenting part in the com-
mission of such crimes and in the
execution of eriminal plans.
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1. To establish for the trial of
major war criminals, whose crimes
are not restricted to a definite lo-
cality, an International Military
Tribunal the jurisdiction and ac-
tivity of which shall be deter-
mined by its Statute.

2. To approve the Statute of
the International Military Tribu-
nal which forms an integral part
of this Agreement.

3. To turn over to the Inter-
national Military Tribunal upon
its demand all the major war crim-
inals who are under the jurisdie-
tion of the International Military
Tribunal.

4. Each of the Signatories shall
separately take the mnecessary
measures to provide for the sur-
render to the International Mil-
itary Tribunal of the war crim-
1inals who are to be found on the
territory of countries who are not
parties to this Agreement.

5. To surrender, upon the de-
mand of the Governments of any
of the countries which have signed
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4. The parties to this agreement
agree to bring to trial before an
International Military Tribunal,
in the name of their respective peo-
ples, major criminals, including
groups and organizations referred
to in Article 1. To this end the
Soviet Union, the United States,
the United Kingdom and France
have each designated a representa-
tive to act as its Chief of Counsel.
The Chiefs of Counsel shall be re-
sponsible for determining, prepar-
ing the charges against, and bring-
ing to trial the persons and or-
ganizations so to be tried.

5. The Soviet Union, the United
States, the United Kingdom, and
France shall also promptly desig-
nate representatives to sit upon
an International Military Tri-
bunal which shall be charged with
trying such persons, groups, and
organizations.

3. The Signatories agree that
the Control Council for Germany
shall establish policies and pro-
cedures governing (a) the return
to the scene of their crimes of per-
sons in Germany charged with
criminal offenses, in accordance
with the Moscow Declaration, and
(6) the surrender of persons
within Germany in the custody of
any of the Signatories who are
demanded for prosecution by any
party to this Agreement.
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this Agreement or adhered to it,
the war criminals who have com-
mitted crimes on the territories of
those countries.

6. All members of the United
Nations shall be invited by the
Government of the United King-
dom, acting on behalf of the other
Signatories hereto, to adhere to
this Agreement. Such adherence
shall in each case be notified to
the Government of the United
Kingdom, which shall promptly
inform the other parties to this
Agreement.

7. This Agreement becomes val-
id immediately on the day of its

signing.

Last DRAFT oF SoviET
STATUTE

I. GENERAL PROVISIONS

Article 1

Tasks of the Tribunal
In pursuance of the Agreement

2. Al members of the United
Nations shall be invited by the
Government of the United King-
dom, acting on behalf of the other
Signatories hereto, to adhere to
this Agreement. Such adherence
shall in each case be notified to
the Government of the United
Kingdom, which shall promptly
inform the other parties to this
agreement,

6. There is hereby. adopted the
Annex to this instrument which
(@) declares applicable Inter-
national Law and specifies acts
constituting criminal violations of
International Law, () sets out
the powers and duties of the
Chiefs of Counsel, (¢) provides
for the establishment, jurisdic-
tion, procedures, and powers of
an International Military Tri-
bunal, and (&) makes provision
for the punishment of those eon-
victed before such International
Military Tribunal.

LasT DRAFT oOF AMERICAN
ANNEX

1. This Annex is adopted pur-

concluded by the Governments of suant to the Executive Agreement
the Union of Soviet Socialist Re- made this day by the Union of
publics, the United States of Soviet Socialist Republics, the
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America, and the United Kingdom
of Great Britain and Northern
Ireland, and the Provisional Gov-
ernment of the French Republic,
an International Military Tri-
bunal (henceforth called Tri-
bunal) shall be established for the
just and prompt punishment of
the major war criminals of the
European Axis Powers.
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United States of America, the
United Kingdom of Great Britain
and Northern Ireland, and the
Provisional Government of the
French Republic, which Agree-
ment provides for the adherence
thereto of all members of the
United Nations who may elect so
to adhere.

2. The purpose of this Annex, in
pursuance of the aforesaid Execu-
tive Agreement, is to make detailed
provisions for the necessary prac-
tical means and measures to carry
out the declaration issued at Mos-
cow on October 80, 1943, and
other statements of the United
Nations on the question of punish-
ment of war criminals insofar as
they relate to the trial and punish-
ment of major war criminals.

3. To this end this Annex (&)
declares applicable International
Law and specifies acts constituting
criminal violations of Interna-
tional Law, (&) sets out the powers
and duties of the Chiefs of Coun-
sel for the purpose of bringing the
major war criminals, including
groups and organizations, to trial
for their criminal violations of In-
ternational Law, (¢) provides for
the establishment, the jurisdiction,
procedures, and powers of the In-
ternational Military Tribunal to
be established for the purpose of
trying such criminals for their
crimes, and (&) makes provision
for the punishment of those con-
victed before such International
Military Tribunal.

4. For convenience, () the four
Signatories will sometimes be re-
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Article 2

Range of Crimes

Among the crimes coming under
the jurisdiction of the Tribunal
are:

a) initiation of war in violation
of the principles of International
Law and in breach of treaties;

b) launching a war of aggres-
sion;

¢) atrocities and violence in re-
gard to civilian populations, de-
portations of civilians to slave
labour, murder and ill-treatment
of prisoners of war, destruction of
towns and villages, plunder and
other violations of the laws and
customs of war;

d) the use of war as an instru-
ment of Nazi policy intended for
the extermination and plunder of
other peoples.
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ferred to as “the Signatories,” (5)
the members of the United Nations
adhering hereto as provided in the
preceding Article will sometimes
be referred to as “the Adherents,”
and (¢) the Signatories and all
Adherents will sometimes be col-
lectively referred to as “the parties
to this Agreement.”

5. The Tribunal shall be bound
by this declaration of the Signa-
tories that the following acts are
criminal violations of Interna-
tional Law:

() Violations of the laws,
rules, and customs of war. Such
violations shall include, but shall
not be limited to, mass murder and
ill-treatment of prisoners of war
and civilian populations and the
plunder of such populations.

(6) Launchinga war of aggres-
sion.

(¢) Invasion or threat of inva-
sion of, or initiation of war
against, other countries in breach
of treaties, agreements or assur-
ances between nations, or other-
wise in violation of International
Law.

(d) Entering into a common
plan or enterprise aimed at domi-
nation over other nations, which
plan or enterprise included or in-
tended, or was reasonably calcu-
lated to involve, the use of unlaw-
ful means for its accomplishment,
including any or all of the acts set
out in sub-paragraphs (@) to (¢)
above or the use of a combination
of such unlawful means with other
means.
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Article 3
Branches of the Tribunal

One or several Tribunals may
be established depending on the
number of cases to be tried. The
procedure of the establishment
and activity of all the Tribunals
shall be identical and shall be gov-
erned by this Statute.
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(e) Atrocities and persecutions
and deportations on political, ra-
cial, or religious grounds, in pur-
suance of the common plan or
enterprise referred to in sub-para-
graph (&) hereof, whether or not
in violation of the domestic law
of the country where perpetrated.

“International Law” shall be
taken to include treaties, agree-
ments, and assurances between
nations and the principles of the
law of nations as they result from
the usages established among civi-
lized peoples, from the laws of
humanity, and from the dictates
of the public conscience.

THE INTERNATIONAL MILI-
TARY TRIBUNAL

6. There shall be set up by the
Signatories an International Mili-
tary Tribunal which shall have
jurisdiction to hear and determine
any charges presented pursuant to
Article 11. Such International
Military Tribunal shall consist of
four members, each with an alter-
nate, to be appointed as follows:
one member and one alternate each
by the Soviet Union, the United
States, the United Kingdom and
France. The alternate, so far as
practicable, shall be present at the
sessions of the Tribunal. The pre-
siding officer shall be selected by
vote of a majority of the members
of the Tribunal, and if they are
unable to agree, the respective ap-
pointees of each of the Signatories
shall preside in rotation on suc-
cessive days.
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Article 4
Instructions
For a more detailed definition
of the procedure the Tribunal shall
draw up instructions. These in-

structions shall not be inconsistent
with this Statute.

Article 5

The Tribunal and the Control
Council for Germany

The Tribunal shall be set up in
Berlin and shall be attached to the
Control Council. The relations
between the Tribunal and the Con-
trol Council shall be governed by
Articles 9, 34, 85 and 36 of this
Statute.

Article 6
Language of the Official
Documents

All official documents of the
Tribunal and of the International
Investigation Commission (Arti-
cles 11-12 of this Statute) are to be
kept in English, Russian and
French as well as in the language
of the Allied country on whose ter-
ritory the sessions of the Tribunal
may take place.

" members of the Tribunal.
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PROVISIONS FOR BRINGING
DEFENDANTS TO TRIAL

7. The parties to this Agree-
ment agree to bring to trial before
the International Military Tri-
bunal at or such
other place as the parties may
unanimously agree to in the names
of their respective peoples, the
major criminals, including groups
and organizations referred to in
Article 2,

13. In the conduct of the trial,
questions may be put by each Chief
of Counsel, or his representative,
or by any member of the Tribunal,
in his own language, and shall be
translated and communicated to
the witness, the defendants, and
each member of the Tribunal in
his own language. The witness
may answer in his own language,
and the answers will be translated
in like manner. Written matter
introduced in evidence shall be
translated into the languages of
the defendants and of each of the
A rec-
ord of the trial will be kept in the
language of each of the members
of the Tribunal and in German,
and each such record shall be an
official record of the proceedings.
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Article 7

Sutrender of Criminals
The International Investigation
Commission and the Tribunal
shall have the right to demand of
any state the surrender of prison-
ers charged with crimes set out in
Article 2 of this Statute.

II. COMPOSITION OF THE
TRIBUNAL

Article 8

Members of the Tribunal and
Their Alternates

The tribunal shall consist of
four members. The members of
the Tribunal and their alternates
shall be appointed by the Control
Council—one member of the Tri-
bunal and one alternate each by
the USSR, USA, Great Britain
and France—after consultation
with the governments of their re-
spective countries.
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RETURN OF OFFENDERS TO
THE SCENE OF THEIR CRIMES

26. The Signatories agree that
the Control Council for Germany
shall establish policies and pro-
cedures governing (a) the return
of persons in Germany charged
with criminal offenses to the scene
of their crimes in accordance with
the Moscow Declaration and (b)
the surrender of persons within
Germany in the custody of any of
the Signatories who are demanded
for prosecution by any party to
this Agreement.

(See Article 6 above, as fol-
lows:)

6. There shall be set up by the
Signatories an International Mili-
tary Tribunal which shall have
jurisdiction to hear and determine
any charges presented pursuant to
Article 11. Such International
Military Tribunal shall consist of
four members, each with an alter-
nate, to be appointed as follows:
one member and one alternate each
by the Soviet Union, the United
States, the United Kingdom and
France. The alternate, so far as
practicable, shall be present at the
sessions of the Tribunal.

The presiding officer shall be
selected by vote of a majority of
the members of the Tribunal, and
if they are unable to agree, the
respective appointees of each of
the Signatories shall preside in ro-
tation on successive days.
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Article 9

Challenge and Recall of the
Members of the Tribunal

The members of the Tribunal
cannot be challenged by the de-
fendants, the prosecution or the
counsel for the defence. The Con-
trol Council upon the proposal of
the respective governments may
recall a member of the Tribunal or
his alternate and replace them by
other persons.

Article 10

Quorum and Voting

The presence of all the four
members of the Tribunal shall be
necessary to make up the quorum.
The Tribunal shall take decision
by a simple majority vote. In case
the votes are evenly divided, the
vote of the Presiding Officer shall
be decisive. Death sentences shall
be imposed by the affirmative vote
of at least three members of the
Tribunal.

III. INTERNATIONAL
INVESTIGATION COMMISSION

Article 11

Tasks of the International
Investigation Commission

An International Investigation
Commission (henceforth called
the Commission) of the Tribunal
shall be established. The Com-
mission shall determine the per-
sons who are to be tried by the Tri-
bunal, carry out investigation in
. regard to those persons, draw up
the indictment and lodge the
material with the Tribunal.

781985—49——13
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12. In the event of the death or
incapacity of any member of the
International Military Tribunal,
his alternate shall sit in his stead
without interruption of the pro-
ceedings. All actions and deci-
sions shall be taken by majority
vote of the members.

8. Chiefs of Counsel appointed
by the Signatories shall be charged
with:

(@) determining the persons,
groups, and organizations against
whom, in their judgment, there ex-
ists sufficient proof of criminal vio-
lations of International Law set
out in Article 5 above to warrant
their being brought to trial before
the International Military Tri-
bunal;

(b) preparing the charges
against such persons and organi-
zations;

(¢) determining

the proof
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Article 12

Members of the International
Investigation Commission

The Commission shall consist
of four members. The members
of the Commission shall be
appointed by the Control Coun-
cil—one member each from the
USSR, USA, Great Britain and
France. The Control Council
shall have the right to recall the
members of the Commission and
to replace them by other persons.

VI. [IV.] INSTITUTION AND
CONDUCT OF PROCEEDINGS
AND INVESTIGATION. IN-
DICTMENT

Article 13

Initiative in the Institution
of Proceedings

The initiative in the institution
of proceedings in the cases falling
under the jurisdiction of the Gov-
ernments of each of the four coun-
tries, to the Control Council, to
the Commission and to the Tri-
bunal. Proceedings shall be insti-
tuted by a decision of the
Commission,

Article 14

Investigation
In proceedings instituted by the
Commission such investigation
shall be carried out as the Com-
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which in their judgment has suf-
ficient probative value to be offered
in evidence against any or all such
persons, groups and organizations;

(d) instituting and conduct-
ing before the International Mil-
itary Tribunal prosecutions of
such persons, groups and organiza-
tions.

Determination of the matters
set out in sub-paragraphs (e)
through (d) above shall be by
agreement of the Chiefs of Coun-
sel, provided that any Chief of
Counsel may (1) bring to trial
before such International Mili-
tary Tribunal any person in the
custody of his Government or of
any Government which consents to
the trial of such person, and any
group or organization, representa-
tive members of which are in the
custody of his Government, if, in
his judgment such person, group,
or organization has committed any
criminal violation of International
Law defined in Article 6 hereof;
and (2) introduce any evidence
which in his judgment has pro-
bative value relevant to the
issues raised by the charges being
tried.

9. The Chiefs of Counsel shall
also be charged with recommend-
ing rules of procedure for adop-
tion by the International Military
Tribunal.

CONSTITUTING OF TRIBUNAL

10. The International Military
Tribunal shall have the power ()
after receiving recommendations
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mission may find appropriate in
the interests of justice. The in-
vestigation may be carried out by
the whole Commission or at its
request by its individual members
or by such persons as may be en-
trusted to do so by the Commission
on the territory of any country
with the consent of that country.

Article 15

Indictment

At the conclusion of the investi-
gation the Commission shall draw
up an indictment which shall be
lodged with the Tribunal together
with all the evidence pertaining to
the same. In the absence of suf-
ficient evidence to warrant the
turning of the case over to the T'ri-
~ bunal the Commission shall decide
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of the Chiefs of Counsel, to estab-
lish its own rules of procedure,
which shall not be inconsistent
with the provisions of this
Agreement; (b) to summon wit-
nesses, including defendants, and
to require their attendance and
testimony; (¢) to require the pro-
duction of documents and other
evidentiary material; (d) to ad-
minister oaths; (¢) to appoint
special masters and other officers
to take evidence, and to make find-
ings, except findings of guilt, or
certify summaries of evidence to
the International Military Tri-
bunal whether before or during
the trial, and (f) generally to
exercise in a manner not incon-
sistent with the provisions of this
Agreement plenary authority
with respect to the trial of charges
brought pursuant to this Agree-
ment. Its judgment of guilty or
innocence shall be final and not
subject to revision.

11. There shall be lodged with
the Court prior to the commence-
ment of the trial an indictment,
supported by full particulars,
specifying in detail the charges
against the defendants being
brought to trial. No proof shall
be lodged with the Court except
at the trial, and copies of any mat-
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to bring the proceedings to an end.
The indictment and the decision
to bring proceedings to an end
shall be taken by the whole Com-
mission by a simple majority vote.
In case the votes are evenly di-
vided the vote of the Presiding
Officer shall be decisive.

{V.} BRINGING TO TRIAL AND
MAKING ARRANGEMENTS
FOR TRIAL

Article 16

Bringing to Trial
Having received the charges
from the Commission, the Tribu-
nal shall pass a decision to bring
the defendants to trial or to bring
the proceedings to an end or to
return the case to the Commission

for further investigation.

Article 17

Making Arrangements for Trial

‘Simultaneously with the bring-
ing of a case to trial the Tribunal
shall furnish the defendant with
a copy of the indictment in a lan-
guage understood by the defend-
ant, decide upon the time and place
of a hearing, settle the question of
the calling of witnesses, the par-
ticipation of the prosecutor and
the counsel for the defense.

VI. SESSIONS OF THE COURT
Article 18

Place of the Sessions

Sessions of the Tribunal may
take place on the territories of dif-
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ters to be introduced in writing
shall be furnished the defendants
prior to their introduction. '
(12. quoted above)
(13. quoted above)

(7. Quoted above as follows:)
7. The parties to this Agree-
ment agree to bring to trial before
the International Military Tri-
bunal at or
such other place as the parties may
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ferent countries in accordance with
the decision of the Tribunal and
with the consent of the respective
country., Preference should, nev-
ertheless, be given to the terri-
tory of the country in regard to
which the defendant had commit-
ted the most serious crimes,

Article 19

Presidency at the Sessions

If a session of the Tribunal is
taking place on the territory of one

of the four Allied countries the .

representative of that country on
the Tribunal shall preside. In all
other cases the representatives of
the four Allied countries which
have established the Tribunal shall
preside in rotation.

Article 20

Language To Be Used

If the sessions of the Tribunal
are taking place on the territory
of one of the four Allied countries,
the proceedings shall be conducted
in the language of that country.
In all other cases court proceed-
ings shall be conducted in the lan-
guage chosen by the Tribunal.
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unanimously agree in the names
of their respective peoples, the
major criminals, including groups
and organizations, referred to in
Article 2.

(Part of 6 quoted above, as fol-

lows:)
The presiding officer shall
be selected by vote of a majority
of the members of the Tribunal,
and if they are unable to agree,
the respective appointees of each
of the Signatories shall preside in
rotation on successive days.

13. In the conduct of the trial,
questions may be put by each Chief
of Counsel, or his representative,
or by any member of the Tribunal,
and in his own language, and shall
be translated and communicated
to the witness, the defendants, and
each member of the Tribunal in
his own language. The witness
may answer in his own language,
and the answers will be translated
in like manner. Written matter
introduced in evidence shall be
translated into the languages of
the defendants and of each of the
members of the Tribunal. A rec-
ord of the trial will be kept in the
language of each of the members
of the Tribunal and in German,
and each such record shall be an
official record of the proceedings.
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Article 21

Participation of Alternate
Members

The alternate members of the
Tribunal shall be present at the
sessions of the Tribunal. In case
of illness or the incapacity of a
member of the Tribunal to fulfil
his functions for some other rea-
son, his alternate shall [sit] in his
place.

VII. TRIAL
Article 22

Rights of Defendants and Provi-

sions for the Promptness of Trial

The trial while ensuring the
rightful interests of the defend-
ants must at the same time be based
on principles which will ensure
the prompt carrying out of justice.
All attempts to use trial for Nazi
propaganda and for attacks on the
Allied countries should be deci-
sively ruled out.

Article 23

Prosecution
A prosecutor shall take part in
each trial. The prosecutor shall
be a member of the Commission or
some other competent person so
entrusted by the Commission,
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6. The alternate, so far as prac-
ticable shall be present at the ses-
sions of the Tribunal.

12. In the event of the death or
incapacity of any member of the
International Military Tribunal,
his alternate shall sit in his stead
without interruption of the pro-
ceedings. g

19. The Tribunal shall (&) con-
fine the trial strictly to an expedi-
tious hearing of the issues raised
by the charges, (5) take strict
measures to prevent any action
which will cause unreasonable de-
lay and rule out irrelevant issues
of any kind whatsoever, (¢) deal
summarily with any contumacy,
imposing appropriate punishment,
including exclusion of any defend-
ant or his counsel from some or all
further proceedings but without
prejudice to the determination of
the charges.

8. Chiefs of Counsel appointed
by the Signatories shall be charged
with instituting and con-
ducting before the International
Military Tribunal prosecutions
of such persons, groups and
organizations,
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Article 24

Defence

The right of the defendant to
defence shall be recognized. Duly
authorized lawyers or other per-
sons admitted by the Tribunal
shall plead for the defendant at
his request.

Article 25

Procedure at the Trial

Court proceedings shall begin
with the reading of the indictment.
This shall be followed by the ex-
amination of the defendants and
witnesses and by the reading of
documents in the order establishd
by the Presiding Officer. After
the inquest the pleadings of the
prosecution and of the counsel for
the defence shall take place. After
the pleadings the defendant shall
be called upon to make his final
speech.
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FAIR TRIAL FOR DEFENDANTS

14. In order to insure fair trial
for defendants the following pro-
cedure is established :

(@) Reasonable notice shall be
given to the defendants of the
charges against them and of the
opportunity to defend. Such no-
tice may be actual or constructive.
The Tribunal shall determine
what constitutes reasonable notice
in any given instance.

(b) The defendants physically
present before the Tribunal will
(1) be furnished with copies trans-
lated into their own language, of
any indictment, statement of
charges or other document of ar-
raignment upon which they are
being tried; (2) be given fair op-
portunity to be heard in their de-
fence and to have the assistance of
counsel. The Tribunal shall deter-
mine to what extent and for what
reasons proceedings against de-
fendants may be taken without
their presence.

11. There shall be lodged with
the Court prior to the commence-
ment of the trial an indictment,
supported by full particulars,
specifying in detail the charges
against the defendants being
brought to trial. No proof shall
be lodged with the Court except
at the trial, and copies of any mat-
ters to be introduced in writing
shall be furnished the defendant
prior to their introduction.
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{VIIL.} EVIDENCE
Article 26
Choice and Judging of Evidence

The Tribunal and the Commis-
sion shall not be restricted in the
choice and judging of evidence.
Well-known facts shall have the
same judicial value as the facts
established by the Commission.

Article 27

Acts and Documents of the National
Investigating Commissions

The acts and documents of the
commissions established in various
allied countries for the investiga-
tion of war crimes shall have the
same judicial value as the acts and
documents drawn up by the
Commission.

{IX.} LIABILITY

Article 28

Official Position

The official position of persons
guilty of war crimes, their position
as heads of states or as heads
of various departments shall
not be considered as freeing them
from or in mitigation of their
responsibility.

CONFERENCE ON MILITARY TRIALS

10. The International Military
Tribunal shall have power . . . .

(e) to appoint special masters
and other officers to take evidence,
and to make findings, except find-
ings of guilt, or certify summaries
of evidence to the Imternational
Military Tribunal, whether before
or during the trial . . . .

PROVISIONS REGARDING
PROOF

18. The Tribunal shall not be
bound by technical rules of evi-
dence. It shall adopt and apply
to the greatest possible extent ex-
peditious and non-technical pro-
cedures and shall admit any evi-
dence which it deems to have pro-
bative value, It shall employ with
all possible liberality simplifica-
tions of proof, such as but not lim-
ited to: requiring defendants to
make written proffers of proof;
making extensive use of judicial
notice; receiving sworn or un-
sworn statements of witnesses,
depositions, recorded examina-
tions before or findings of military
or other tribunals, copies of offi-
cial reports, publications and
documents or other evidentiary
materials and all such other evi-
dence as is customarily received by
international tribunals.

16. Any defence based upon the
fact that the accused is or was the
head or purported head or other
principal official of a State is le-
gally inadmissible and will not be-
entertained.
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Article 29

Carrying Out of an Order

The carrying out by the defend-
ant of an order of his superior or
government shall not be consid-
ered a reason excluding his respon-
sibility for the crimes set out in
Article 2 of this Statute. In cer-
tain cases, when the subordinate
acted blindly in carrying out the
orders of his superior, the Tri-
bunal has a right to mitigate the
punishment of the defendant.

Article 30

Liability of Accomplices
Organizers, instigators and ac-
complices bear responsibility for
the crimes set out in Article 2 of
this Statute along with the per-
petrators of those crimes,
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17. The fact that a defendant
acted pursuant to order of a su-
perior or to government sanction
shall not constitute a defence per
se, but may be considered in miti-
gation of punishment if the Tri-
bunal determines that justice so
requires,

SUBSTANTIVE PROVISIONS
FOR LIABILITY AND DEFENCE

15. In the trial, the Tribunal
shall apply the general rule of lia-
bility that those who participate
in the formulation or execution of
a criminal plan involving multiple
crimes are liable for each of the
offenses committed and responsi-
ble for the acts of each other.

TRIAL OF GROUPS OR
ORGANIZATIONS

22. Groups or organizations,
official or wunofficial, may be
charged before the Tribunal with
criminal acts or with complicity
therein by producing before. the
Tribunal and putting on trial such
of their number as the Tribunal
may determine to be fairly rep-
resentative of the group or organi-
zation in question. Upon convie-
tion of a group or an organization,
the Tribunal shall make written
findings and enter written judg-
ment on the charges against such
group or organization and the rep-
resentative members on trial.

23. Upon conviction of any
group or organization, any party
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to this Agreement may bring
charges against any person for .
participation in its criminal ac-
tivities pursuant to the provisions
of Article 15 hereof before any
occupation or other Tribunal es-
tablished by it. In any such trial,
the findings of the International
Military Tribunal as to the crim-
inality of the group or organiza-
tion shall be binding upon the
occupation or other Tribunal.
Upon proof of membership in such
group or organization, such per-
son shall be deemed to have par-
ticipated in and be guilty of its
criminal activities unless he proves
the absence of voluntary partici-
pation. A person so convicted
shall suffer death or such other
punishment as the Tribunal may
deem just in light of the degree of
his culpability.

24. Any party to this agree-
ment may, either in a proceeding
described in Paragraph 238 or in an
independent proceeding, charge
any person, before an occupation
or other Tribunal, with any crime
other than the crimes referred to
in Paragraph 23, and such Tri-
bunal may, upon his convietion,
impose upon him for such crime
punishment independent of and
additional to the punishment im-
posed for participation in the
criminal activities of such group
or organization,

X. PUNISHMENT

Article 31

Forms of Punishment PUNISHMENT
The Tribunal shall have the 20. Defendants brought to trial
right to impose the sentence of before the Tribunal shall, upon
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death or some other punishment
on the defendants—the perpetra-
tor and his accomplices.

Article 32

Confiscation of Property
In addition to the punishment
imposed by it, the Tribunal shall
have the right to decide on the con-
fiscation of property of the sen-
tenced person.

Article 33

Trial in the Absence of the
Defendant

The Tribunal shall have the
right to take proceedings against
persons charged with the crimes,
set out in Article 2 of this Agree-
ment, in the absence of the defend-
ant, if the defendant should be
hiding or if the Tribunal should
for other reasons find it necessary

"to conduct the hearing in the ab-
sence of the defendant.

XI. APPEAL AND CARRYING
OUT OF SENTENCES

Article 34

Approval, Alteration or Annulment
of Sentences

The Control Council may ap-
prove, alter or annul a sentence or
return the case to the Tribunal for
a retrial. The Control Council
shall have the right to mitigate
the punishment imposed by the
Tribunal but not to increase the
severity thereof.
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conviction, suffer death or such
other punishment as shall be de-
termined by the Tribunal to be
just. :

14, . .
(b) . The Tribunal shall
determine to what extent and for
what reasons proceedings against
defendants may be taken without
their presence.

21. The sentences shall be car-
ried out in accordance with writ-
ten orders of the Control Council,
and the Control Council may at
any time reduce or otherwise alter
the sentences but may not increase
the severity thereof. .
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. Article 35

* Carrying Out of Sentences

The sentences of the Tribunal
ghall be carried out by the organs
of that state on whose territory the
trial had taken place. On Ger-
man territory the sentences shall
be carried out in a manner estab-
lished by the Control Council.

Article 36

Expenses

The expenses for the mainte-
nance of the members of the Tri-
bunal and their alternates and of
the Commission and all other ex-
penises connected with the organi-
zation and activity of the Tribunal
and the Commission shall be cov-
ered by the funds allotted for this
purpose by the Control Council.

XII. JURISDICTION OF THE
NATIONAL TRIBUNALS

Article 37

This Statute of the Tribunal
shall not in any way prejudice the
jurisdiction and the powers of the
national tribunals established on
the territory of the Allied coun-
tries and on the territory of Ger-
many for the trial of war crimi-
nals.
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EXPENSES

95. The expenses of the Interna-
tional Military Tribunal shall be
charged by the Signatories against
the funds allotted for the mainte-
nance of the Control Council, and
the expenses of the Chiefs of Coun-
sel shall be borne by the respective
Signatories.

RETURN OF OFFENDERS TO
THE SCENE OF THEIR CRIMES

26. The Signatories agree that
the Control Council for Germany
shall establish policies and proce-
dures governing (@) the return of
persons in Germany charged with
criminal offenses to the scene of
their crimes in accordance with the
Moscow Declaration and (b) the
surrender of persons within Ger-
many in the custody of any of the
Signatories who are demanded for
prosecution by any party to this
Agreement.



XXIV. Report of American Member of
Drafting Subcommittee, July 11, 1945

MEMORANDUM FOR MR. JUSTICE JACKSON
11 July 1945

Subject: Final Report of American Representative on the Four-Power Drafting
Sub-committee.

1. The undersigned makes this Final Report as the American Repre-
sentative on the Four-Power Drafting Sub-committee for the draft-
ing of the Executive Agreement and Annex, or Charter, as we now
call it.

2. Meetings have been held beginning on Thursday, 5 July, and
continuing on successive days thereafter, with the exception of Sat-
urday and Sunday. The final meeting was held and concluded this
forenoon. [Mr. Alderman’s notes of the meetings are appended
hereto.]

3. I attach hereto a copy, and I am distributing to the entire Staff
copies, of a mimeographed reproduction of the documents as the
Drafting Sub-committee finally revised them this morning [XXV].
Matters within square brackets are reserved.especially to be raised
before the plenary sessions. In addition, it is understood that all of the
work of the Drafting Sub-committee is tentative, in the sense that it is
all subject to approval or disapproval of the plenary sessions. How-
ever, the drafts as hereto attached, with the exception of the matters
in square brackets, represent agreement by the four conferees: for the
Russians, Prof, Traininj for the French, M. Falco; for the British,
Sir Thomas Barnes; for the Americans, Mr, Alderman,

4. T am well enough satisfied with these drafts to recommend their
substantial adoption, with reservation of the reserved matters.

5. I transmitted to the Drafting Sub-committee your suggestion
that a free day be allowed to intervene before the next plenary ses-
sion, whereupon it was understood that the next plenary session would
be held at 10: 30 a.m. on Friday, 18 July 1945 at Church House.

SmNeY S. ALDERMAN

Distribution
Mr. Justice Jackson (2)
The entire Staff

185"



186 CONFERENCE ON MILITARY TRIALS
Notes of American Representative on Drafiing Subcommittee

5 July 1945
AGREEMENT

After discussion it was agreed to take the preamble from our
earlier draft, which quoted exactly the provisions of the Moscow
declaration, adding a reference to “other statements that have been
made by the United Nations, with reference to the punishment of
war criminals”,

The Russians agreed to consider my suggestion for writing into
their article 1, “including groups and organizations fairly repre-
sented by their individual members brought before the Court”. They
would not commit themselves but reserved the question.

I objected to calling the annex the “statute”, on our constitutional
grounds Professor Trainin ob]ected to “annex” because it does not
fit in with the idea that the annex is an integral part of the agree-
ment. At the suggestion of Sir Thomas Barnes we compromised on
“charter” as the name for the statute or annex.

Russian article 8 was changed so as to make it read, “Each of the
Signatories undertakes to make available at the trial all the major
war criminals who are under the jurisdiction of the Tribunal.”

I presented Mr. Justice Jackson’s objections to Russian article 4,
arguing that it is beyond our function to commit our governments
to diplomatic negotiations with other governments, not parties, re-
garding handing over of criminals in their possession. That is for
regular diplomatic handling. The British suggested that we con-
fine it to “will use their best efforts” and, as so amended, the whole
article was reserved for further discussion.

Russian article 5 was amended so as to make it read substantially,
“Each of the Signatories will establish policies and procedures gov-
erning the return of persons who under the Moscow Declaration are
to be returned for trial to the scene of their crimes.” Mr. Clyde has
the exact wording.

Russian article 6 was amended so as to read substantially, “All
Governments of the United Nations may accede to this Agreement
by notice given through the diplomatic channel to the Government
of the United Xingdom, who shall inform the other parties of each
such accession.”

The British did not wish to be put under the burden of issuing
formal invitations to some 50 governments to accede to the agree-
ment.

Russian article 7 was changed to read, “This agreement becomes
valid immediately on the day of signing. It shall run for the term
of one year and thereafter, subject to the right of any party to ter-
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minate it upon one month’s notice.” This is substantially the pro-
vision agreed on. Mr. Clyde has it exactly.

It was decided that our article 6 of the agreement is unnecessary.

Mr. Clyde will have a complete redraft of the Agreement ready for
the meeting at 3 o’clock.

All this is tentative and subject to confirmation in plenary sessions.

CHARTER
We changed Soviet article 1 to read:

“In pursuance of the Agreement dated __._———._____ , an Interna-
tional Military Tribunal (henceforth called the Tribunal) shall be
established for the just and prompt trial and punishment of the major
war criminals of the European Axis Powers.”

It was tentatively agreed to omit our articles 1, 2 and 3.

It was decided to follow with a revision of Soviet article 8. We
want direct appointment of court members by each Government, in-
stead of appointment by the Control Council. Prof. Trainin said he
would consider but could not pass finally on it.

We would not want to consult the Control Council about our ap-
pointment to the court; we would consult it about setting up the court.
But, once it is set up, our appointment must be our own, subject to no
consent or control by the Control Council.

It was tentatively agreed to follow Soviet article 8, as amended, with
our article 6, cut down to the following:

“The Tribunal shall consist of four members, each with an alternate,
to be appointed as follows: one member and one alternate each by the
Soviet Union, the United States, the United Kingdom and France.”

Then we followed with Soviet article 9, amended to read as follows:

“The members of the Tribunal cannot be challenged by the defend-
ants, the prosecution or the counsel for the defence. The respective
Governments may replace 2 member or his alternate by other persons,
by reasons of health or other good reasons.”

We adjourned for lunch to reassemble at 3 p.m.

We next brought up among the general provisions the Soviet article
10, providing for quorum and voting, very substantially rewritten,
after full discussion, as follows:

“Article 4. The presence of all four members of the Tribunal or
their alternates shall be necessary to constitute the quorum.

“If a session of the Tribunal is taking place on the territory of one
of the four Signatories, the representative of that Signatory on the
Tribunal shall preside. In other cases, the members of the Tribunal
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shall, before any trial begins, agree among themselves upon the selec-
tion from their number of a President, and the President shall hold
office during that trial; or as may otherwise be agreed by a vote of not
less than three members. The principle of rotation of presidency for
successive trials is agreed.

“Save as aforesaid the Tribunal shall take decisions by a simple
majority vote and in case the votes are evenly divided, the vote of the
President shall be decisive; provided always that convictions and sen-
tences shall only be imposed by affirmative votes of at least three mem-
bers of the Tribunal.”

Articles 2 and 3 as redrafted this morning were again amended as
shown by penciled corrections on the Clyde draft.

We will fit into proper place Soviet article 8 (chambers or branches
of the Tribunal) amended to read as follows:

“The Tribunal may sit in one or more chambers or divisions, de-
pending on the number of cases to be tried. The establishment, func-
tions and procedure of all the chambers or divisions shall be identical
and shall be governed by this Charter.”

We are to bring up Soviet article 21 (alternates) and fit it into its
proper place.

We merged the language of Soviet article 6 and our article 13,
keeping the substance of both. Mr. Clyde made a redraft.

On Soviet article 4 '(“Instructions”, by which they mean rules of
procedure) we had a long debate. The Soviets argued that the court
ought to fix the rules of procedure and that it would demean the court
to have Chiefs of Counsel recommend rules. M. Falco thought that
the adoption of rules was distinctly the function of the court, not of
the prosecutors. The British and I argued that it was not at all incon-
sistent to have the Chiefs of Counsel recommend rules but agreed that
final fixing of the rules should be for the court unless the four Sov-
ereigns, by this agreement and charter, legislatively fix the rules and
impose them upon the court. There was no decision. We shall dis-
cuss this further tomorrow and in connection with the provisions re-
garding duties of Chiefs of Counsel. But tentatively we agreed to
adopt among the early, general provisions Soviet article 4, amended
so as to read:

“The Tribunal shall draw up rules of procedure which shall not
be inconsistent with this Charter.”

The next general provision discussed was Soviet article 8 (Surren-
der of Criminals). The French, British, and American representa-
tives strongly agreed that it is no part of the function of the Tribunal
to select the' defendants to be tried and to call upon the signatories to
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produce them. That is the function of the Chiefs of Counsel. The
only function of the Tribunal is to try those produced before it. It
is the representatives of the executive who make the charges; the
judiciary tries.

The Soviets asked us to reserve that question and to return to it when
we come to the provisions as to the functions of the prosecutors. We
agreed and adjourned to 10: 30 o’clock tomorrow morning.

9 July 1945

Since France was not a party to the Moscow declaration, Judge
Falco suggested a two-line insert, preceding the opening paragraph
of the agreement, which would merely refer generally to diverse state-
ments by the United Nations regarding the punishment of war
criminals.

I submitted a proposed redraft of the article on the powers and
duties of the Chiefs of Counsel, calling them rather “Chief Prose-
cutors”, combining most of the substance of Soviet articles 11 to 14
with the substance of American articles 8 and 9. The file copy of
this inadvertently omitted subparagraph (d).

Professor Trainin objected to the reservation of the right of indi-
vidual action by any one Chief Prosecutor. Sir Thomas Barnes
suggested majority rule for the Chief Prosecutors as for the Tribunal.
Professor Trainin agreed to that. He wanted to divide the provisions
into two sections: first, functions as a committee acting by majority
vote ; second, powers of individual action by Chief Prosecutors. He
outlined the suggestion in some detail. Mr. Clyde has the language
and will produce the redraft for the afternoon meeting.

Professor Trainin also wanted a majority vote of the committee of
prosecutors, with chairmanship to rotate weekly. He admitted that
this rotation is not very important. Judge Falco stated that rotation
for the Tribunal is one thing, since it holds public sessions, but the
prosecutors will hold private sessions and it can well be left to them
to agree upon a chairman. It was decided that it is such a detail as
may well be left to them and that the four Governments hardly need
to deal with it specifically in this charter.

Professor Trainin stated that the American article 11 is acceptable,
striking out the words, “No proof shall be lodged with the Court
except at the trial”, and making the second sentence read, “Copies of
the indictment and of all documents submitted therewith to the Tri-
bunal shall be furnished to the defendants.” The provisions about
the indictment were covered and Mr. Clyde will draft them.

- Professor Trainin had no objection in principle to the American
article 14 (a) and (b) (Fair Trial for Defendants). He would like

781985—490——14
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to take this as a basis and redraft it so as to make it even somewhat
broader than the American draft.

In the discussion on the powers of the Tribunal Professor Trainin’
boggled at the words “witnesses, including defendants”. He could
not understand calling defendants as witnesses. He says it could not
be done under Russian practice. And if they were called and refused
to answer, the Tribunal could not force them to answer. Judge Falco
said a person is either a witness or a defendant—he can’t be both.
Under French practice the court could not force a defendant to give
evidence. Sir Thomas agreed that that was true under English prac-
tice also, and I said the same was true in American practice. I think
it is a very grave policy question to be resubmitted to the plenary
sessions, whether we do wish to undertake to abolish the privilege
against self-incrimination.

Professor Trainin questioned the provision in article 10 of the
American draft for special masters. He did not understand it and
confused functions of prosecutors and functions of the court. Sir
Thomas Barnes and I made elaborate explanations of our use of com-
missions and special masters to assist the court in taking evidence
and making recommended findings. Professor Trainin still did not
understand it, and the whole question was reserved.

Professor Trainin agreed to article 19 of the American draft pro-
vided we write in the Soviet provision against Nazi propaganda and
attacks on the United Nations. I stated that I thought it unwise to
spell that out specifically. It is all covered much more broadly by
the power to exclude “any irrelevant issues of any kind whatsoever”,
Sir Thomas doubted the wisdom of mentioning propaganda. General
discussions developed the idea that Soviets do not consider all propa-
ganda bad propaganda. To us it is always a derogatory word but
not so with them. The question was reserved.

Professor Trainin agreed to the American article 7 on conduet of
trial except that he did not want the reference to “groups and organiza-
tions” and wanted to put in the Soviet provision for “preference for
territory of the country where most serious crimes were committed”.
The difficulty with that, I mentioned, is that it cannot be known in
what country the most serious crimes were committed until the end of
the trial, when defendants are convicted. It is an impracticable pro-
vision. It was agreed that a simple provision be used: “The Tribunal
shall sit at - _— ---, or such other place as the
Signatories may agree.”

Professor Trainin raised the question of arraignment, and he wanted
to know what an arraignment is. I explained it.

An objection to American article 20 (¢) as impairing the power
of the Tribunal to adopt rules of procedure was entered by Professor
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Trainin since it implies that the Tribunal must adopt such rules as are
presented to it by the prosecutors. The subparagraph was redrafted
to cure this objection and as such was agreed upon.

American article 21 was agreed upon but was put in the next article.
American article 22 was renumbered 21 and agreed upon. American
article 23, now 22, was agreed upon.

American articles 18 and 19 were discussed in great detail. Profes-
sor Trainin had no objection in principle but thought we ought to
leave out the heart of it about proffers of proof and judicial notice
and wanted to add the Soviet corresponding articles. Sir Thomas
asked if they couldn’t go along with the way the Americans had
drafted it, since they agreed to the principle and this was an attempt
to reconcile the different views of the four nations. No conclusion
was reached.

Mr. Clyde agreed to have the revisions through article 23 prepared
for the 10: 30 a.m, meeting tomorrow.

10 July 1945

The American article 18 was taken up and discussed at length. Pro-
fessor Trainin still objected to our language in the passage, “It shall
employ with all possible liberality simplifications of proof, such as
but not limited to: requiring defendants to make written proffers of
proof; making extensive use of judicial notice . . . .” His objection
seemed more to language than to ideas. “Proffers of proof” still puz-
zled him, as did “judicial notice”.

Professor Trainin agreed with everyone that the Tribunal would
have the power to rule out evidence or testimony of witnesses if it
found it irrelevant. I explained that our provision about “proffers
of proof” is merely to simplify the exclusion of such irrelevant evi-
dence by the Tribunal. Sir Thomas suggested a provision requiring
the defendant to satisfy the Tribunal of the relevance of any evidence
before it is offered. Professor Trainin agreed to this in substance and
agreed that facts of common knowledge need not be proved. When we
explained through Mr. Troyanovsky, the interpreter, that this would
be the exact translation into Russian of “use of judicial knowledge”,
he seemed satisfied but liked his own formula better. Sir Thomas
suggested, “The Tribunal will not require proof of facts of common
knowledge but will take judicial notice thereof.” That was agreed
upon with the proviso that Soviet article 27 be added at the end of
our article 18, changing the last word “Commission” to “Committee
of Prosecutors”,

Next we took up the procedure to be followed at the trial, using
Soviet article 25 as basis for discussion. Professor Trainin suggested
- that perhaps it would clarify the situation if the British or Americans
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would just state how they visualize the procedure at the trial. Sir
Thomas and I agreed on such visualization as follows:

1. Reading of the indictment.

2. Arraignment of defendants by Tribunals, calling on each to plead
“guilty” or “not guilty”.

. Opening statements by the Prosecutors.

. Presentation of the case by Prosecutors, defendants having the right
to cross-examine.

. Opening statements by defendants or their counsel.

. Defendants’ evidence, with cross-examination by Prosecutors.

. Defendants’ final arguments or summations.

. Prosecutors’ final arguments or summations.

. Judgment.

Professor Trainin said that there was no such thing as an “opening
statement” in their procedure. After Sir Thomas and I explained it,
Judge Falco stated that they had no such “opening statement” either.
Then Professor Trainin said he personally would be in favor of such
an opening statement. He thought it would be useful but asked to
reserve that question for discussion with his associates. He added,
however, that he would not agree for the defendants to have an open-
ing statement after the prosecution’s evidence is in and before the
defendants’ witnesses are called. That would interrupt the taking
of evidence right in the middle for such a statement. By the same
token then the defendants would have the last argument after all the
evidence was in. Judge Falco agreed that the latter remark was
true in French practice. I explained that in American practice the
defendant has the last argument, the right to close, only if he intro-
duces no evidence, but, if the defendant offers evidence in his defense,
then the prosecution has the right to close. But the defendant has a
right to make an opening statement before putting his case in if he
elects to offer evidence. This puts him in balance of opportunity
with the prosecution. Professors Faleo and Trainin agreed that de-
fendants should have no right to make an opening statement. Their
concept seemed to be that, when the defendant has answered or
pleaded to the indictment on the arraignment, he has thereby made
the only preliminary statement to which he is entitled.

Professor Trainin set forth the procedure at the trial, as he visu-
alized it, as follows:

g

Nl BEN gfe I

1. Indictment read.

2. Arraignment by the Tribunal.

3. Opening statements by Prosecutors.

4. Call upon Prosecutors and defendants by Tribunal to state whether
they wish any additional witnesses called.
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5. Whole evidence for the prosecution and then whole evidence for
the defendants, without any interruption by arguments or state-
ments of counsel.

. Summation by Prosecutors.

Summation by defendants.

Last word by individual defendants.

. Judgment by the Tribunal.

Since they make provisions for final, personal statements by de-
fendants, I asked if they would not agree with us to change the order
of their articles 6 and 7 and let the Prosecutors have the final formal
argument, followed by the personal statements by the defendants.
It was agreed.

Professor Trainin brought up the question of Soviet article 37, and
it was agreed upon.

The question of expenses was next considered and Professor Trainin
expressed no objection to American article 25 except that he thought
that the expenses of the Prosecutors, as well as those of the Tribunal,
should be paid by Germany through the Control Council. I sug-
gested the distinction that the Tribunal is set up presumably to act
in Germany where the Control Council has the sovereignty, but the
Prosecutors and their staffs directly represent their individual govern-
ments, which should, it seems, bear their expenses. We have been
incurring expenses in America and England and elsewhere since
May 2. Professor Trainin stated that they had too but that he
thought Germany should pay them. Judge Falco said that they had
been skeptical, since 1919, of the formula, “L’Allemagne paiera”
[“Germany will pay”]. Sir Thomas agreed with the American view-
point that the Control Council should not. bear any expenses except
those incurred in Germany. Professor Trainin stated that they would
consider that view. :

In view of the work necessary to run off fresh redrafts to incor-
porate this morning’s changes, it was decided not to have an after-
noon meeting but to meet again tomorrow morning to go over again
the complete redraft, so that, if desired, a further plenary session
might be held on Thursday to consider the report of the drafting
subcommittee.

© 0>



XXV. Draft of Agreement and Charter,
Reported by Drafting Subcommittee,

July 11,1943

AGREEMENT by the Governments of the Unitep King-
poM OF GREAT BritaiN aAND NorRTHERN IRELAND, of the
Unitep STATES ofF AMERICA, of the Provisional Government
of the FreEncH REepupLic and of the Union or Sovier
SociaList RepusLics for the Prosecution and Punishment
of the Major EvrorEan Axis War CrimINaLs

WaEereas the United Nations have from time to time made declara-
tions of their intention that War Criminals shall be brought to
justice;

Axp wHEREAS the Moscow Declaration of the 30th October, 1943
on German atrocities in Occupied Europe stated that those German
officers and men and members of the Nazi Party who have been re-
sponsible for or have taken a consenting part in atrocities and crimes
“will be sent back to the countries in which their abominable deeds
were done in order that they may be judged and punished according
to the laws of these liberated countries and of the free Governments
that will be created therein”;

Axp wHEREAS this Declaration was stated to be “without prejudice
to the case of major criminals, whose offences have no particular
geographical location and who will be punished by the joint decision
of the Governments of the Allies”;

Now THEREFORE the Governments of the United Kingdom of Great
Britain and Northern Ireland, of the United States of America, of
the Provisional Government of the French Republic and of the Union
of Soviet Socialist Republics (hereinafter called “the Signatories”)
acting in the interests of all the United Nations and by their repre-
sentatives duly authorized thereto have concluded this following
Agreement.

Article 1.

There shall be established after consultation with the Control Coun-
cil of Germany an International Military Tribunal for the trial of
war criminals whose offences have no particular geographical location
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whether they be accused individually or as representative members
of organisations or groups or in both capacities.

Article 2.

The constitution, jurisdiction and functions of the International
Military Tribunal shall be those set out in the Charter annexed to
this Agreement, which Charter shall form an integral part of this
Agreement.

Article 3.

Each of the Signatories shall take the necessary steps to make avail-
able for the investigation of the charges and trial the major war
criminals detained by them who are to be tried by the International
Military Tribunal. The signatories shall also use their best endeav-
ours to make available for investigation of the charges against and the
trial before the International Military Tribunal such of the major
war criminals as are not in the territories of any of the Signatories
themselves.

Article 4.

Each of the Signatories shall establish procedure governing the
return of persons charged with offences who, in accordance with the
Moscow Declaration, are to be tried at the scenes of their crimes.

Article 5.

Any Government of the United Nations may accede to this Agree-
ment by notice given through the diplomatic channel to the Govern-
ment of the United Kingdom, who shall inform the other Signatory
and acceding Governments of each such accession.

Article 6.

Nothing in this Agreement shall prejudice the jurisdiction or the
powers of any national or occupation court established or to be estab-
lished in any Allied territory or Germany for the trial of war crimi-
nals.

Article 7.

This Agreement shall come into force on the day of signature and
shall remain in force for the period of one year and shall continue
thereafter, subject to the right of any Signatory or any acceding
‘Government, to give, through the diplomatic channel, one month’s
notice of intention to terminate it.

In wrrness wHEREOF the Undersigned Plenipotentiaries have signed
the present agreement [and have affixed thereto their seals].

Doxe in quadruplicate in this day of
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1945 in English, French and Russian, each text to have equal authen-
ticity.
For the Government of the United Kingdom of Great Britain
and Northern Ireland

For the Government of the Union of Soviet Socialist Repub-

lics
Charter
CONSTITUTION OF THE INTERNATIONAL MILITARY
TRIBUNAL
1. In pursuance of the Agreement dated there shall be

established an International Military Tribunal (hereinafter called
“the Tribunal”) for the just and prompt trial and punishment of the
major war criminals of the European Axis Powers.

2. The Tribunal shall consist of four members, each with an alter-
nate. One member and one alternate shall be appointed by each of
the Signatories. The alternates shall, so far as they are able, be pres-
ent at all sessions of the Tribunal. In case of illness of any member of
the Tribunal or his incapacity for some other reason to fulfil his
functions, his alternate shall take his place.

3. Neither the Tribunal, its members nor their alternates can be
challenged by the prosecution or by the defendants or their counsel.
Each Signatory may replace its member of the Tribunal or his alter-
nate for reasons of health or for other good reasons.

4. The presence of all four members of the Tribunal or their alter-
nates shall be necessary to constitute the quorum.

If a session of the Tribunal is taking place on the territory of one of
the four Signatories, the representative of that Signatory on the Tri-
bunal shall preside. In other cases, the members of the Tribunal shall,
before any trial begins, agree among themselves upon the selection from
their number of a president, and the president shall hold office during
that trial, or as may otherwise be agreed by a vote of not less than
three members. The principle of rotation of presidency for succes-
sive trials is agreed.

Save as aforesaid the Tribunal shall take decisions by a simple
majority vote and in case the votes are evenly divided, the vote of
the president shall be decisive; provided always that convictions and
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sentences shall only be imposed by affirmative votes of at least three
members of the Tribunal.

5. The Tribunal may, in case of need and depending on the number
of the matters to be tried, sit in one or more Chambers or Divisions,
and the establishment, functions, and procedure of each Chamber or
Division shall be identical, and shall be governed by this Charter.

JURISDICTION AND GENERAL PRINCIPLES

6. The following acts shall be considered criminal violations of
International Law and shall come within the jurisdiction of the
Tribunal :

(a) Violations of the laws, rules or customs of war. Such violations
shall include murder and ill-treatment of prisoners of war;
atrocities against and violence towards civil populations; the
deportation of such populations for the purpose of slave labour;
the wanton destruction of towns and villages; and plunder; as
well as other violations of the laws, rules and the customs of war.

(8) Launching a war of aggression.

(¢) [Invasion or threat of invasion of or] initiation of war against
other countries in breach of treaties, agreements or assurances
between nations or otherwise in violation of International Law.

(@) [Entering into 2 common plan or enterprise aimed at domina-
tion over other nations, which plan or enterprise involved or was
reasonably calculated to involve or in its execution did involve the
use of unlawful means for its accomplishment, including any or
all of the acts set out in sub-paragraphs (e) to (¢) above or the
use of a combination of such unlawful means with other means.]

(e) Atrocities and persecutions and deportations on political, racial
or religious grounds [in pursuance of a common plan or enter-
prise referred to in sub-paragraph (d) hereof, whether or not
in violation of the domestic law of the country where perpetrated. ]

7. The official position of defendants, whether as heads of State or
responsible officials in various Deépartments, shall not be considered
as freeing them from responsibility or mitigating punishment. .

8. The fact that the defendant acted pursuant to order of a superior
or to Government sanction shall not free him from responsibility but
may be considered in mitigation of punishment if the Tribunal deter-
mines that justice so requires.

9. Organizers, instigators and accomplices who participated in the
formulation or execution of a common criminal plan or in the perpetra-
tion of individual crimes are equally responsible with other partici-
pants in the crimes.

10. At the trial of any individual member of any group or organiza-
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tion, the Tribunal may declare (in connection with any act of which
the individual may be convicted) that the group or organization of
which the individual was a member was a criminal organization.

11. In cases where a group or organization is declared criminal by
the Tribunal, the competent national authorities of any Signatory have
the right to bring individuals to trial for membership therein before
national, military or occupation courts. In any such case the criminal
nature of the group or organization is considered proved and shall not
be questioned.

12. Any person may be charged before a national, military or occu-
pation court, referred to in Article 11, with a crime other than of mem-
bership in a eriminal group or organization and such court may, after
convicting him, impose upon him punishment independent of and-
additional to the punishment imposed by the Tribunal for participa-
tion in the criminal activities of such group or organization.

13. The Tribunal shall have the right to take proceedings against
a person charged with crimes set out in Article 6 of this Charter in
his absence if he should be in hiding or if the Tribunal, for other
reasons, finds it necessary, in the interests of justice, to conduct the
hearing in his absence.

14. The Tribunal shall draw up rules for its procedure. These rules
shall not be inconsistent with the provisions of this Charter.

COMMITTEE FOR THE INVESTIGATION AND PROSECUTION
OF MAJOR WAR CRIMINALS

15. Each Signatory shall appoint a Chief Prosecutor.

1. The Chief Prosecutors shall act as a committee for the following
purposes:

(a) Co-ordination of the individual work of each of the Chief Prose-
cutors and his staff.

(5) The final designation of the defendants to be tried by the Tri-
bunal.

(¢) The approval of the indictment and of the documents to be sub-
nitted therewith.

(&) The lodgement of the indictment and the accompanying docu-
ments with the Tribunal.

(¢) The drawing up and recommending to the Tribunal for their ap-
proval of draft rules of procedure contemplated by Article 14.
The Tribunal shall have power to accept, with or without amend-
ments, or to reject the rules so recommended.

The committee shall act in all the above matters by a majority
vote and shall appoint a Chairman as may be convenient and in
accordance with the principle of rotation.



DOCUMENT XXV 199

2. The Chief Prosecutors shall individually, and acting in col-
laboration with one another, also undertake the following duties:

(2) Investigation and collection of all necessary evidence.

(5) The preparation of the indictment for approval by the commit-
tee in accordance with paragraph (1) (¢) of this Article.

(¢) The preliminary examination of all necessary witnesses and of
the defendants.

(@) To act as prosecutor at the trial.

(¢) To appoint representatives to carry out such duties as may be
assigned to them.

(f) To undertake such other matters as may appear necessary to them
for the purposes of the preparation for and conduct of the trial.
It is understood that no witness or defendant detained by any
Signatory shall be taken out of the possession of the Signatory
without its assent.

FAIR TRIAL FOR DEFENDANTS

16. In order to ensure fair trial for the defendants, the following
procedure shall be followed :

(¢) The indictment shall include full particulars specifying in detail
the charges against the defendants.

A copy of the indictment and of all the documents lodged with the
indictment translated into a langnage which he understands shall
be furnished to the defendant at a reasonable time before the trial.

(b) During any preliminary examination of a defendant, and at the
trial, he shall have the right to give any explanation which he may
desire with regard to the charges made against him.

(¢) A preliminary examination of a defendant and the trial shall be
conducted or translated in a language which the defendant
understands.

(@) A defendant shall have the right to conduct his own defence be-
fore the Tribunal or to have the assistance of Counsel.

(e) A defendant shall have the right through himself or through his
Counsel to present evidence at the trial in support of his defence.

POWERS OF THE TRIBUNAL AND CONDUCT OF THE TRIAL
17. The Tribunal shall have the power:

(@) to summon witnesses to the trial and to require their attendance
and testimony and to put questions to themj;
[(®) to require any defendant to give testimony] ;
(¢) to require the production of documents and other evidentiary
material ;
"(d) to administer oaths;
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[(e) to appoint special officers of the Tribunal to take evidence and to
make findings (except findings of guilt) and to certify sum- .
maries of evidence to the Tribunal, whether before or during
the trial] ;

(f) generally to exercise in a manner not inconsistent with the pro-
visions of this Charter, plenary authority with respect to the
trial and the charges brought pursuant thereto;

(9) the Tribunal may appoint interpreters, reporters, clerks, marshals
and other officials, either generally or for the trial of a particular
case. Persons so appointed shall, before assuming their duties,
if required by the Tribunal, take an oath in a form approved by
the Tribunal.

-18. The Tribunal shall:

(@) confine the trial strictly to an expeditious hearing of the issues
raised by the charges;

(b) take strict measures to prevent any action which will cause un-
reasonable delay to rule out irrelevant issues of any kind whatso-
ever [and to prevent the use of the trial as a means of a
dissemination of propaganda];

(¢) deal summarily with any contumacy, imposing appropriate
punishment, including exclusion of any defendant or his Counsel
from some or all further proceedings, but without prejudice to
the determination of the charges,

19. The Tribunal shall not be bound by technical rules of evidence.
It shall adopt and apply to the greatest possible extent expeditious
and non-technical procedure and shall admit any evidence which it
deems to have probative value.

20. The Tribunal shall require the defendants to satisfy it of the
relevance of any evidence before the evidence is offered.

21. The Tribunal shall not require proof of facts of common knowl-
edge but shall take judicial notice thereof.

22. The acts and documents of the committees set up in the various
Allied countries for the investigation of war crimes shall have the same
probative value as the acts and documents drawn up by the committee
established pursuant to Article 15 of this Charter.

23. The Tribunal shall sit at or at
such other place as the Signatories may agree.

24. The proceedings at the trial shall take the following course:

(@) Theindictment shall be read in court.

(%) The Tribunal shall ask each defendant whether he pleads “guilty”
or “not guilty”.

(¢) The prosecution shall make an opening statement.

(d) The Tribunal shall ask the prosecution and the defence what evi-
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dence (if any) they wish to submit to the Tribunal and the Tri-
bunal shall rule upon the admissibility of any such evidence.

(¢) The witnesses for the prosecution and for the defence shall be
examined and may be cross-examined in each case by the other
side.

(f) The Tribunal may put any question to any witness or to any
defendant.

(g) Thedefenceshall addressthe court.

(%) The prosecution shall address the court.

(¢) Each defendant may make a statement to the Tribunal.

(7) The Tribunal shall deliver judgment and pronounce sentence.

25. All official documents shall be produced, and all Court proceed-
ings conducted, in English, Russian and French, and in the language
of the defendant. So much of the record and of the proceedings may
also be translated into the language of any country in which the Tri-
bunal is sitting as the Tribunal considers desirable in the interests of
justice and public opinion.

JUDGMENT AND SENTENCE

26. The judgment of the Tribunal as to the guilt or the innocence of
any defendant shall be motivated by the reasons supporting its find-
ings and shall be final and not subject to review.

27. The Tribunal shall have the right to impose upon a defendant
on conviction death or such other punishment as shall be determined
by it to be just.

28. In addition to any punishment imposed by it, the Tribunal
shall have the right to decide on the confiscation of property of the
[sentenced] [convicted] person.

29. In case of guilt, sentence shall be carried out in accordance with
the orders of the Control Council and the Control Council may at any
time reduce or otherwise alter the sentences but may not increase the
severity thereof. If the Council, after any defendant has been con-
victed and sentenced, discovers fresh evidence which, in its opinion,
would found a fresh charge against him, the Council shall report
accordingly to the Committee established under Article 15 of this
Charter, for such action as they may consider proper having regard
to the interests of justice.

EXPENSES

30. The expenses of the Tribunal [and ]
shall be charged by the Signatories against the funds allotted for main-
tenance of the Control Council [and the expenses of the Chief Pros-
ecutors shall be borne by the respective Signatories].



XXVI. Draft Agreement and Charter, Proposed
by British Delegation, July 11, 1945

AGREEMENT by the Governments of the Unirep Kine-
poM OoF GREAT Britain AND NorTHeErRN IRELAND, of the
Un1teED STATES OF AMERICA, of the Provisional Government
of the FrencH RepubLic and of the Union or Sovier So-
c1aLisT REpuBLIcs for the Prosecution and Punishment of the
Major War CriMminaLs of the European Axis Powers

11th July 1945.

Waereas the United Nations have from time to time made declara-
tions of their intention that War Criminals shall be brought to justice

ANp waErEAs the Moscow Declaration of the 30th October, 1943 on
German atrocities in Occupied Europe stated that those German offi-
cers and men and members of the Nazi Party who have been respon-
sible for or have taken a consenting part in atrocities and crimes will
be sent back to the countries in which their abominable deeds were
done in order that they may be judged and punished according to
the laws of these liberated countries and of the free Governments that
will be created therein;

ANp waEreas this Declaration was stated to be “without prejudice
to the case of major criminals, whose offences have no particular geo-
graphical location and who will be punished by the joint decision of
the Governments of the Allies”;

Now rHEREFORE the Governments of the United Kingdom of Great
Britain and Northern Ireland, of the United States of America, of
the Provisional Government of the French Republic and of the Union
of Soviet Socialist Republics (hereinafter called “the Signatories™)
acting in the interests of all the United Nations and by their repre-
sentatives duly authorised thereto have concluded this following agree-
ment.

Article 1.

There shall be established after consultation with the Control Coun-
cil of Germany an International Military Tribunal for the trial of
war criminals whose offences have no particular geographical loca-
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tion whether they be accused individually or as representative mem-
bers of organisations or groups or in both capacities.

Article 2.

The constitution, jurisdiction and functions of the International
Military Tribunal shall be those set out in the Charter annexed to
this agreement, which Charter shall form an integral part of this
agreement.

Article 3.

Each of the Signatories shall take the necessary steps to make avail-
able for the investigation of the charges and trial of the major war
criminals detained by them who are to be tried by the International
Military Tribunal. The Signatories shall also use their best en-
deavours to make available for investigation of the charges against
and the trial before the International Military Tribunal such of the
major war criminals as are not in the territories of any of the Signa-
tories themselves.

Article 4,

Each of the Signatories shall establish procedure governing the
return of persons charged with offences who, in accordance with the
Moscow Declaration, are to be tried at the scenes of their crimes.

Article 5.

Any Government of the United Nations may accede to this agree-
ment by notice given through the diplomatic channel to the Govern-
ment of the United Kingdom, who shall inform the other signatory
and acceding Governments of each such accession.

Article 6.

Nothing in this Agreement shall prejudice the jurisdiction or the
powers of any national or occupation court established or to be estab-
lished in any allied territory or in Germany for the trial of war
criminals,

Article 7.

This agreement shall come into force on the day of signature and
shall remain in force for the period of one year and shall continue
thereafter, subject to the right of any Signatory or any acceding
Government, to give, through the diplomatic channel, one month’s
notice of intention to terminate it.

- In wrrness weHEREOF the Undersigned Plenipotentiaries have signed
the present agreement [and have affixed thereto their seals]
DoxE in quadruplicate in this day of 1945
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in English, French and Russian, each text to have equal authenticity.
For the Government of the United Kingdom of Great Britain
and Northern Ireland

For the Government of the Union of Soviet Socialist Re-

publics
Charter
CONSTITUTION OF THE INTERNATIONAL MILITARY
TRIBUNAL

1. In pursuance of the Agreement dated
there shall be established an International Military Tribunal (herein-
after called “the Tribunal”) for the just and prompt trial and punish-
ment, of the major war criminals of the European Axis Powers.

9. The Tribunal shall consist of four members, each with an alter-
nate. One member and one alternate shall be appointed by each of
the Signatories. The alternates shall, so far as they are able, be
present at all sessions of thé Tribunal. In case of illness of any
member of the Tribunal or his incapacity for some other reason to
fulfil his functions, his alternate shall take his place.

3. Neither the Tribunal, its members nor their alternates can be
challenged by the prosecution, or by the Defendants or their Counsel.
Each Signatory may replace its member of the Tribunal or his alter-
nate for reasons of health or for other good reasons.

4. (@) The presence of all four members of the Tribunal or their
alternates shall be necessary to constitute the quorum.

(&) If a session of the Tribunal is taking place on the territory of
one of the four Signatories, the representative of that Signatory on the
Tribunal shall preside. In other cases, the members of the Tribunal
shall, before any trial begins, agree among themselves upon the selec-
tion from their number of a president, and the president shall hold
office during that trial, or as may otherwise be agreed by a vote of not
less than three members., The principle of rotation of presidency for
successive trials is agreed.
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(¢) Save as aforesaid the Tribunal shall take decisions by a simple
majority vote and in case the votes are evenly divided, the vote of the
president shall be decisive; provided always that convictions and
sentences shall only be imposed by affirmative votes of at least three
members of the Tribunal,

5. The Tribunal may, in case of need and depending on the number
of the matters to be tried, sit in one or more Chambers or Divisions,
and the establishment, functions, and procedure of each Chamber or
Division shall be identical, and shall be governed by this Charter.

JURISDICTION AND GENERAL PRINCIPLES

6. The following acts shall be considered criminal violations of
International Law and shall come within the jurisdiction of the

Tribunal.

(@) Violations of the laws, rules or customs of war. Such violations
shall include murder and ill-treatment of prisoners of war:
atrocities against and violence towards civil populations: the
deportation of such populations for the purposes of slave labour:
the wanton destruction of towns and villages: and plunder: as
well as other violations of the laws, rules and customs of war.

(6) Launching a war of aggression.

(¢) [Invasion or threat of invasion of or] initiation of war against
other countries in breach of treaties, agreements or assurances
between nations or otherwise in violation of International Law.

(d) [Entering into a common plan or enterprise aimed at domination
over other nations, which plan or enterprise involved or was
reasonably calculated to involve or in its execution did involve
the use of unlawful means for its accomplishment, including any
or all of the acts set out in subparagraphs () to (¢) above or the
use of a combination of such unlawful means with other means.]

(e) Atrocities and persecutions and deportations on political, racial
or religious grounds in [pursuance of a common plan or enter-
prise referred to in subparagraph (d) hereof, whether or not in
violation of the domestic law of the country where perpetrated].

7. The official position of Defendants, whether as heads of State
or responsible officials in various Departments, shall not be considered
as freeing them from responsibility or mitigating punishment.

8. The fact that the Defendant acted pursuant to order of a superior
or to Government sanction shall not free him from responsibility but
may be considered in mitigation of punishment if the Tribunal deter-
mines that justice so requires.

9. Organisers, instigators, and accomplices who participated in the
formulation or execution of a common criminal plan or in the perpe-

781985—49——15
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tration of individual crimes are equally responsible with other partici-
pants in the crimes.

10. At the trial of any individual member of any group or organisa-
tion, the Tribunal may declare (in connection with any act of which
the individual may be convicted) that the group or organisation of
which the individual was a member was a criminal organisation,

11. In cases where a group or organisation is declared criminal by
the Tribunal, the competent national authority of any Signatory
shall have the right to bring individuals to trial for membership
therein before national, military or occupation courts. In any such
case the criminal nature of the group or: organisation is considered
proved and shall not be questioned.

12. Any person may be charged before a national, military or
occupation court, referred to in Article 11 of this Charter, with a
crime other than of membership in a criminal group or organisation
and such court may, after convicting him, impose upon him punish-
ment independent of and additional to the punishment imposed by
the Tribunal for participation in the criminal activities of such group
or organisation.

13. The Tribunal shall have the right to take proceedings against
a person charged with crimes set out in Article 6 of this Charter in his
absence if he should be in hiding or if the Tribunal, for other reasons,
finds it necessary, in the interests of justice, to conduct the hearing in
his absence.

14. The Tribunal shall draw up rules for its procedure. These
rules shall not be inconsistent with the provisions of this Charter.

COMMITTEE FOR THE INVESTIGATION AND PROSECUTION
OF MAJOR WAR CRIMINALS

15. Each Signatory shall appoint a Chief Prosecutor.

(1) The Chief Prosecutors shall act as a committee for the following
purposes:

(a) Co-ordination of the individual work of each of the Chief Prose~
cutors and his staff.

(8) The final designation of the Defendants to be tried by the Tri-
bunal.

(¢) The approval of the Indictment and of the documents to be sub-
mitted therewith.

(d) The lodgement of the Indictment and the accompanying docu-
ments with the Tribunal.
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(¢) The drawing up and recommending to the Tribunal for their
approval draft rules of procedure, contemplated by Article 14 of
this Charter. The Tribunal shall have power to accept, with or
without amendments, or to reject, the rules so recommended.

The committee shall act in all the above matters by a majority vote
and shall appoint a Chairman as may be convenient and in accordance
with the principle of rotation.

(2) The Chief Prosecutors shall individually, and acting in collab-
oration with one another, also undertake the following duties:

(@) Investigation and collection of all necessary evidence.

(5) The preparation of the Indictment for approval by the committee
in accordance with paragraph (1) (¢) of this Article.

(¢) The preliminary examination of all necessary witnesses and of the
Defendants.

(@) To act as prosecutor at the Trial.

(¢) To appoint representatives to carry out such duties as may be as-
signed to them.

() To undertake such other matters as may appear necessary to them
for the purposes of the preparation for and conduct of the Trial.

It is understood that no witness or Defendant detained by any Sig-
natory shall be taken out of the possession of that Signatory without
its assent.

FAIR TRIAL FOR DEFENDANTS

16. In order to ensure fair trial for the Defendants, the following
procedure shall be followed :

(@) The Indictment shall include full particulars specifying in detail
the charges against the Defendants. A copy of the Indictment
and of all the documents lodged with the Indictment translated
into a language which he understands shall be furnished to the
Defendant at a reasonable time before the Trial.

() During any preliminary examination of a Defendant, and at the
Trial, he shall have the right to give any explanation which he
may desire with regard to the charges made against him.

(¢) A preliminary examination of a Defendant and the Trial shall be
conducted or translated in a language which the Defendant under-
stands.

(@) A Defendant shall have the right to conduct his own defence be-
fore the Tribunal or to have the assistance of Counsel.
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(¢) A Defendant shall have the right through himself or through his
Counsel to present evidence at the Trial in support of his defence.

POWERS OF THE TRIBUNAL AND CONDUCT OF THE TRIAL
17. The Tribunal shall have the power

(&) to summon witnesses to the Trial and to require their attendance
and testimony and to put questions to them:

[(3) to require any Defendant to give testimony] :

(¢) to require the production of documents and other evidentiary
material :
(2) to administer oaths:

[(e) to appoint special officers of the Tribunal to take evidence and to
make findings (except findings of guilt) and to certify summaries
of evidence to the Tribunal, whether before or during the trial] :

(f) generally to exercise in a manner not inconsistent with the pro-
visions of this Charter, plenary authority with respect to the
Trial and the charges brought pursuant thereto.

[(g) to appoint interpreters, reporters, clerks, marshals and other
officials, either generally or for the trial of a particular case.
Persons so appointed shall, before assuming their duties, if re-
quired by the Tribunal, take an oath in a form approved by the
Tribunal.]

18. The Tribunal shall

(a) confine the Trial strictly to an expeditious hearing of the issues
raised by the charges:

(®) take strict measures to prevent any action which will cause un-
reasonable delay and rule out irrelevant issues of any kind what-
soever [and to prevent the use of the Trial as a means of dissemina-
tion of propaganda] :

(¢) deal summarily with any contumacy, imposing appropriate pun-
ishment, including exclusion of any Defendant or his Counsel from
some or all further proceedings, but without prejudice to the de-
termination of the charges.

19. The Tribunal shall not be bound by technical rules of evidence.
It shall adopt and apply to the greatest possible extent expeditious and
non-technical procedure and shall admit any evidence which it deems
to have probative value.

20. The Tribunal shall require the Defendants to satisfy it of the
relevance of any evidence before the evidence is offered.

21. The Tribunal shall not require proof of facts of common knowl-
edge but shall take judicial notice thereof.

22. The acts and documents of the committees set up in the various
Allied countries for the investigation of war crimes shall have the
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same probative value as the acts and documents drawn up by the
committee established pursuant to Article 15 of this Charter.

23. The Tribunal shall sit at or at
such other place as the Signatories may agree.

24. The proceedings at the Trial shall take the following course:

(@) The Indictment shall be read in court.
() The Tribunal shall ask each Defendant whether he pleads “guilty”
r “not guilty.”

(¢) The prosecution shall make an opening statement.

(d) The Tribunal shall agk the prosecution and the defence what evi-
dence (if any) they wish to submit to the Tribunal and the Tri-
bunal shall rule upon the admissibility of any such evidence.

(¢) The witnesses for the prosecution and for the defence shall be ex-

amined and may be cross-examined in each case by the other side.

(f) The Tribunal may put any question to any witness, and to any
Defendant.

(g) The defence shall address the court.

(%) The prosecution shall address the court.

(¢) Each Defendant may make a statement to the Tribunal.

(7) The Tribunal shall deliver judgment and pronounce sentence.

25. All official documents shall be produced, and all court pro-
ceedings conducted, in English, Russian and French, and in the
language of the Defendant. So much of the record and of the pro-
ceedings may also be translated into the language of any country in
which the Tribunal is sitting, as the Tribunal considers desirable in
the interests of justice and public opinion.

JUDGMENT AND SENTENCE

26. The judgment of the Tribunal as to the guilt or the innocence
of any Defendant shall be motivated by the reasons supporting its
findings and shall be final and not subject to review.

27. The Tribunal shall have the right to impose upon a Defendant
on conviction, death or such other punishment as shall be determined
by it to be ]ust

28. In addition to any punishment imposed by it, the Tribunal shall
have the right to decide on the confiscation of property of the con-
victed person.

29. In case of guilt, sentences shall be carried out in accordance
with the orders of the Control Council which may at any time reduce
or otherwise alter the sentences but may not increase the severity
thereof. If the Control Council, after any Defendant has been con-
victed and sentenced, discovers fresh evidence which, in its opinion,
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would found a fresh charge against him, the Council shall report
aceordingly to the Committee established under Article 15 of this
Charter, for such action as they may consider proper, having regard
to the interests of justice.

EXPENSES

30. The expenses of the Tribunal [and ]
shall be charged by the Signatories against the funds allotted for
maintenance of the Control Council [and the expenses of the Chief
Prosecutors shall be borne by the respective Signatories].



XXVII. Minutes of Conference Session of
July 13,1945

Sir David Maxwell Fyfe called the Conference to order and ex-
pressed the appreciation of the Conference for the work done by the
drafting committee.

Str Davio MaxweLL Fyre. Would it be convenient, to take the agree-
ment first or has anyone any preliminary point to raise in general ?

Mg, Justice JacksoN. I should like to raise a question and perhaps
also suggest the answer of our Delegation. Lest there be some mis-
understanding about it, I came here not only as a negotiator but also
as a prosecutor with a staff prepared to stay here and, as soon as we
finish the agreement, to begin preparing the case. I have authority?*
to sign any agreement which is within the general outlines of the
document which we submitted at San Francisco and of the report I
submitted to the President. I think it is important for our prepara-
tion of the case that we know how fast we can proceed. During the
time the drafting committee was at work, I went to the Continent.
I may report that we are having most satisfactory results from the
examination of captured documents. We are getting proof tracing the
responsibility for these atrocities and war crimes back to the top
authorities better than I ever expected we would get it. I did notthink
men would ever be so foolish as to put in writing some of the things
the Germans did put in writing. The stupidity of it and the brutality
of it would simply appall you. We want to go right ahead the day we
agree here to start preparing for trial. I was wondering, first,
whether the other conferees are authorized to sign as I am authorized
to sign, or whether our work must be referred back to their govern-
ments ; and second, whether they are authorized to proceed immediately
with the preparation of the case as I am authorized to proceed with
the preparation of the case.

GeneraL NixrrcEENKO. The Soviet Delegation has powers only to
carry on discussions with regard to the trial and punishment of war
criminals and to sign any agreement which is arrived at as a result of
those discussions.

1 Cablegram from Acting Secretary of State Joseph C. Grew to the United States
Ambassador at London, June 30, 1945.
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Jupee Farco. T expect to have authority to sign, but I do not know
who will be named prosecutor. '

Sir Davip Maxwern Fyre. I am in the position that I shall have
power to sign on Monday when we have got the document in its final
form, and I am the Chief Prosecutor appointed for the trial.

Mgr. Justice Jaerson. Do we understand then that the agreement
on which we are working will not have to go back to Moscow to be
signed? It will be signed here when we conclude negotiations?

GENERAL NIBITCHENEKO. No, it will be signed here.

Mpr. Justice Jackson. But you will not be the prosecutors? It may
be a new group to prosecute ?

GeNErAaL NIxTrrcaENKO. We're not completely certain. The chief
prosecuting counsel and the members of the Tribunal may be other
people. It is possible they will be other people.

Mkr. Jusrice Jackson. I think that enters into our timing consid-
erably because we all are very anxious to get this main trial under way
and concluded. As a matter of fact, the President appointed me on
the theory that I would be back the first of October when our Court
resumes sitting. T don’ suggest T will succeed in that, but I person-
ally must either abandon this project or get it concluded certainly by
the first of the year. Our whole plan contemplates one early inclusive
trial after which there will be such minor trials as may be necessary
to clean up. But the question of guilt of these top people it is our
plan to settle in a single prompt and inclusive trial, after which my
functions will be at an end.

Sk Davip Maxwerr Fyre. I think we are all anxious—we of the
British Delegation certainly are anxious—to proceed with all possible
speed to deal with the major criminals, and I have, purely for the as-
sistance of whoever will be ultimately the Chiefs of Counsel, prepared
my own idea of the list of defendants and the draft of indictment and
rules of procedure which are circulated, not for the purpose of being
dealt with in detail here but for the purpose of helping everyone along
the road for speed.

GeNErAL NIrrroHENEKO. The fact that the Soviet Government has
not appointed—could not appoint—prosecutors for the Tribunal until
they had the assurance that the Agreement had been entered into should
not and cannot serve as a cause for delay in the procedure in the
Tribunal and all the preparatory work in regard to putting the case
together. The consultation between the Chiefs of Counsel can be
carried on without any interruption pending the actual appointment
of the person who is to represent the Soviet Government on the Tri-
bunal and in the preliminary work in preparing the case and preparing
evidence. We are just as anxious as all the others to insure that the
trial should take place without the slightest possible delay. And if
the material for the court is prepared sufficiently well and with soffi-
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cient evidence, then the trials can certainly start before the first of
October. Our task here is to prepare such an instrument as will in-
sure the efficient operation of the prosecution and the Tribunal when
it gets down to work.

Mgr. Justice JacksoN. Some things that concern us all result from
my discussions with General Clay last week on the Continent. We
started with the idea, which you will find expressed in my report to
the President [VIII], which the President accepted and approved,
and which therefore constituted the official policy of the United States,
that whether we got an agreement or not we would go ahead and
try these people who are in our captivity. So we have been preparing
for an international trial, but if we cannot agree on one we are going
to dispose of these people on a record made in judicial fashion. There-
fore, we have gone right ahead without waiting for an agreement.
Now, I went to the Continent to talk with General Clay about physical
arrangements for a trial, whether we have to do it alone or whether
we do it with others. We shall have very great difficulties about
physical arrangements for a trial of this kind. General Clay says
we just cannot come at him and expect him to provide a place for a
trial quickly. The destruction is so complete that there is hardly
a courtroom standing in Germany. We have got to have a place
for prisoners. We have got to have a place for witnesses. There
are many people who will want to attend—military men from all
parts. We have communications to set up. The press are going to
want to know about this. The public is interested. There will be
at least 200 correspondents for newspapers according to our estimates
who will insist on having some place to live and a place to work.
That estimate includes a representation of the presses of the different
countries. You will have representatives of other nations who will
want to observe us. The physical setup for this is a very considerable
task, and therefore the plans of the prosecution must soon be in the
hands of our military people if the trial is to take place in our zone.
We have engineers studying what can be done in Niirnberg right
now because we just cannot leave this to the last moment and then
go over there and expect to be taken care of.

S Davip Maxwerr Fyre. I think it would fulfil all that has been
expressed by all delegations if we took as a tentative target date that
the indictment should be ready within a month and the trial, say,
within three weeks after the indictment. If we took that as a target
date, as a basis on which to work, it would fulfill all our plans.

GexeraL Nigrrcaengo. The Sov1et Delegation is of the opinion that
it is very difficult at this stage to fix any target date because the Soviet
Delegation does not know the state of the evidence and the material
for the accusation of these people, how far it is ready, and to what
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extent it will need further preparation before it is in a form in which
it can actually be used at the trial.

Jupce Farco. I agree with the Soviet Delegation. It is difficult to
accept a fixed date, but we will take note of that date and communicate
with the French Government and try to meet it.

Mg, Justice JacksoN. Is it fair to ask how long we can anticipate
that it would take the Soviet-Delegation to get its prosecutors ap-
pointed and the case ready from their point of view? I may say that
with the usual reservations that target dates are merely targets and
not positive, but we would try to go along with the estimate which
has just been made by the Attorney-General, and our case is in such
shape that I think we will be able to do it. Much will depend, of
course, on the procedure to be adopted, but, if we had to wait long for
appointment of our colleagues, it would be pretty difficult. What is
your estimate of time, may I ask ¢

GeNERAL NixrrcHENEKO. The appointment of the Chiefs of Counsel
and the members of the Tribunal is a matter, of course, for the Soviet
Government, and there is no question that the Soviet Government will
proceed to that point immediately when it receives information that the
agreement has been concluded. There should not be any delay on that
gcore. When the Soviet Delegation came here to commence work on
this agreement, they were quite certain that an agreement would be
reached, and no doubt the preparatory work on our side in that respect
is being done. But they did not consider that it was possible for the
other delegations to consider any course of independent trial by the
various countries. This would be directly opposed to the terms of the
Moscow declaration, which laid down that the trial of the war eriminals
should be a common task of the United Nations, and, therefore, the
Saviet Delegation did not contemplate the possibility of the criminals
being tried independently by different people. In conclusion, the rep-
resentatives of the Soviet Delegation state that the Soviet Delegation
is just as anxious as all the others to insure that the trials should take
place as quickly as possible.

Sk Davio Maxwerr Fyre. I shall just sum it up in two points:
The first is that we are most anxious to have all the help that we
can from our Soviet colleagues and our French allies all the time.
Personally—I speak for myself—I should be very glad to have the
continued assistance of General Nikitchenko and Judge Falco and
their colleagues, but the main first point is that we would like to
have the continued assistance in the agreement. The second is that
we are animated by the same purpose, that is, to secure as speedy a
trial as we can, and we might see on that basis whether we cannot
reach an agreement on the draft that was left to the drafting com-
mittee. .
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Mgr. Justice JacksoN. I should like to join in those sentiments. I
hope that the representatives here will also be the prosecutors. In
fact, I would view any change with a great deal of anxiety. It would
mean a long period of getting adjusted to each other, and we think
we have accomplished that at this table.

GenErAL NirrtcEENEO, We shall immediately inform our Gov-
ernment at the conclusion of the agreement of the opinions which
have been expressed around this table, but the delegations will recog-
nize that the actual appointment of individuals is not a subject that
the Delegation may speak about and will have to be decided by the
Government.

Sik Davip MaxwerLn Fyre. Could we now take the agreement
[XXV] as far as the reservations signified by square brackets are
concerned? There does not seem to be anything but the complete
formality of the use of a seal, which does not matter at all. On the
last page where it says, . . . and have affixed thereto their seals”.

GENERAL NIRTTCHENKO. I refer to article 1 where it states, “There
shall be established after consultation with the Control Council of
Germany an International Military Tribunal for the trial of war
criminals whose offences have no particular geographical location
whether they be accused individually or as representative members
of organisations or groups or in both capacities.” According to the
Russian translation which we have, the text is somewhat altered from
the form in which it was originally, and we consider that the present
wording does not correspond with what we had in view.

Mz, Trovanovsky. “Representative” translated in Russian is “typi-
cal”.

Stk Davip MaxweLL Fyre. It is not quite the same really. “Repre-
sentative” connotes someone who is of sufficient standing to represent
the organization rather than a “typical” member. It is not the same
idea in our minds. Take a concrete example. Kaltenbrunner is a
leading member and, therefore, can: be selected as being the sort of
person that you would take as a representative if you wanted to put
the Gestapo on trial. If you wanted to deal with members of the
Gestapo, you would take him as being of sufficient position, weight,
and responsibility to be representative in that sense.

GeneraL NixrrcHENKo., The point made by the Soviet Delegation
really amounts to this—the definition of how an organization is to
be found guilty, and so on, is provided for in the rules, and therefore
from the Soviet point of view there is no need to repeat any of the
agreement itself. But the main point is that they consider that, if
you omit this word “representative”, the methods of finding and try-
ing the organization are already laid out—if you omit this word
“representative” and simply take it that they can be tried individually
or in groups.
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Sk Davip MaxwernL Fyre. So long as we agree to paragraph 10,
that is the main point for me.

Mz, Justice Jackson. That is not meant to exclude trial of or-
ganizations as such as set out in paragraph 10.

GeneraL NixrrcuENko. The Soviet Representatives refer to article
10 and confirm that they are in entire agreement with yon. Coming
back to remarks on the definition in the agreement—it is simply a
question of wording which in the Russian comes out rather awk-
wardly. It means that, if the word “representative” is omitted, it
will be quite satisfactory.

Mzr. Justice Jackson. I have difficulties with article 10. No Amer-
ican judge would consider that article 10 is quite adequate, as it stands,
to put on trial the organization in a manner that would bind in-
dividual members of that organization because there is no provision
here for making the organization a party in the sense of giving it a
chance to defend organizationally. We would need some considera-
tion of article 10 with reference to its sufficiency to embrace the pro-
posal for trial of organizations.

Generarl NigrrcHENKO. The Soviet Delegation states that it will
have to consider article 10 when we come to it in the consideration of
rules, but, dealing simply with article 1 in the A greement, is there any
objection to accepting the suggestion of omitting “representative”?

Me. Justice Jackson. I think we must have the word “organiza-
tion” in there if we are going to try organizations. If I were sitting
as an American judge, it would not give me authority to try organiza-
tions assuch. Thisis a jurisdictional provision. I should suspect that,
if we indicted an organization, the indictment would be dlSmISSBd on
the grounds of no jurisdiction.

I have no objection to the change of the word “representative” to
some synonym which would translate into the Russian with less mis-
understanding. But I would not find the provision satisfactory with-
out including the word “organizations” so as to authorize trial of
organizational groups or so that we may accuse organizations, This is
a jurisdictional provision and organizations as such would have to be
mentioned so we might indict the Gestapo, the S.S., et cetera, as asso-
ciations. Otherwise, I consider it inadequnate to accomplish the pro-
posal which we submitted.

Proressor Gros. The one word “representative”—if you read it
“those accused individually or as- members of organizations or both”—
Well, if you read it as “members of organizations or groups”, it im-
plies thafs the only reason for accusation would be membership in the
organization. So the organization would be tried.

GeneraL NirrrocaEN®o. That is exactly what the Soviet Delegation
has in mind, what the French Delegation has said. You are going to
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try the organization as a representative body, but you are going to try
it really in the person of its members. .If a member is found whose
guilt consists in being a member, then you have declared that the or-
ganization itself is criminal. The actual method by which you are
going to secure the trial of organizations is laid down in the charter.

M. Justice Jaceson. Well, you see we have a fundamentally dif-
ferent concept and that is what I am afraid of. You will understand
it as embodying your concept, and a different group of prosecutors
who may succeed us will have misynderstanding. I think the only
purpose of an agreement is to clear up misunderstandings, not to cover
them up. Now, we could not convict an individual for membership in
an organization merely because others had been convicted individually
without some notice to that individual that his organization is under
trial and some chance, in some way, for him to defend it. It would
be against our conception of the rights of an individual. You in the
Soviet system get at it in a different way and perhaps the better way,
but it is different and I want to be sure which we are driving at here.
We would have to say in the indictment that the Gestapo and the S.S..
is charged with being a criminal organization so that they have notice.
I have seen over 4,000 documents in our office in Paris with finger-
prints, names, descriptions, et cetera, of members of the S.S. Itisan
easy matter to go out and get them then, and, if they are in Soviet
territory, turn them over to the Soviet Government; if they are in
French territory, turn them over to the French Government. But in
my concept of procedure, before you go out and pick these people up
and subject them to a sentence because they have been members, they
have to have notice that they are on trial. I do not know just how
our other delegations view that.

Sk Davip MaxweLy Fyre. May I suggest that I could not agree
more fully with Mr. Justice Jackson. The worst service anyone can
do is to cover up a difference if there really is one. I don’t think
there is really a difference in our minds. First, I start with the
assistance given by Professor Gros and in this a.rtlcle 1 omit the
words “as representa.tlve” and put in “whether they be accused indi-
vidually or in the capacity of members of organizations”, which I
think underlines Professor Gros’ point and makes it clear that, be-
cause they are members of criminal organizations, they are being
tried in the capacity of organizations. Now I turn to Mr. Justice
Jackson’s point on jurisdiction which is that, unless notice is given
that the organizations may be held criminal by the trial, there would
not be ]urlsdlctlon to try. I thought that in article 10 in the charter
we might put in after “the Tribunal” in the second line the words
“after notice that this will be done”, so that it would read, “At the
trial of any individual member of any group or organiza.tion, the
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Tribunal, after notice that this will be done, may declare (in connec-
tion with any act of which the individual may be convicted) that
the group or organization of which the individual was a member
was a criminal organization.” Then the Tribunal can fix what notice
is necessary. I think it would meet the point that is worrying Mr.
Justice Jackson that the members of the organization must have notice,
and it would also meet the Soviet point as to any ambiguity on the
word “representative”.

Generan Nixrromexxo. The Soviet representatives accept your
suggestion with regard to the words “in the capacity” in place of the
word “representative”. .

Mr. JusticE JacksoN. Whether it would be acceptable to us will
depend a great deal on what is put in the charter, and I may say,
while we are on the subject, there is a way we have thought of which
is embodied in this language: “At a trial wherein representative indi-
vidual members of any group or organization are defendants, and
notice deemed reasonable by the Tribunal is given to all members of
such group or organization of an opportunity to be heard if they
submit themselves as defendants in the proceedings, the Tribunal
may declare (in connection with any act of which any such repre-
sentative individuals may be convicted) that the group or organiza-
tion of which such individual was a member was a criminal organiza-
tion.” But notice and opportunity to defend are indispensable to
our reaching a result of conviction.

Proressor TrarNiN. The duty of this Conference is to get completely
clear ideas about what we intend to include in any particular para-
graph, to have no doubts at all as to what a paragraph actually means,
and the Soviet Delegation quotes article 10 as being an excellent
example of good results from the collective work which has been put
in and as an example of an article which sets forth clearly the views of
all the delegations taking part. Itisa model of what an article should
be. The central point about article 10 is that the Soviet Delegation
is in complete agreement with the fact that an organization may be
declared criminal. We are fully in agreement on that point. And
the second point in our view is that the organization shall be declared
to be criminal following a trial of individual members of that organi-
zation. Both these central facts are quite clearly expressed in article
10 as it isnow. On the question of due notice of trial, that is a point
which is to be discussed and suitable wording introduced when we
come to the question of article 10.

Sk Davip Maxwerr. FYFe. Then on that basis, I think we can pro-
ceed. Has General Nikitchenko or anyone else any point on article 2?
Article 3¢ ]

GeNeraL NixrrcHENEO. In article 4, the Soviet Delegation points
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out that this question of the return of persons charged is essentially
a matter between two countries, the country handing over the man
and the country receiving him, and therefore suggest that after the
words “shall establish” we include the words “by agreement with the
country concerned” or “in agreement with the country concerned”.

Sk Davio Maxwrrr, Fyre. I have no objection.

Mzr. Justice JacksoN. I have no objection except that I find this
turnover of accused persons is a complicated question and think it
wotuld be a good thing to consider this further. I found at Salzburg
that half a million people have come into that territory occupied by
the American forces. They are being loaded on trucks, taken back
to the Hungarian frontier, and turned over without any identification.
A number of those people are wanted as common criminals. I am
advised that they just load them first and let someone know they
are coming. It is just impossible to screen all of them by agreement.
On the other hand, you have the situation where there is a demand
for Frank by the Czechoslovakian Government, and I think they ought
to try him and perhaps we ought to, too. Now I think it is going
to be utterly impracticable for my Government to deal with these
thousands of cases from Washington through diplomatic channels.
I think it must be done by delegation, within the framework of a
certain policy to the Control Council to set up their procedures. You
have the question of extradition from one control zone to the other;
you have the question of extradition of prisoners of war or persons
who are in custody ; and you have the question of persons who are not
in custody and would have to be apprehended by some process or other.
You have cases where we have been asked to return people against
whom, so far as we can see, no charge of erime is made whatsoever.
They are questions to be faced, but a Foreign Office 3,000 miles away
is in a very difficult position to pass upon them, and I don’t know
that we at this Conference want to undertake to set up formal agree-
ments about them. I am willing to accept and pass for the moment
the provision but with the explanation that that is something that
ought to be, in my judgment, a governmental matter in the sense that
the Government at Washington should set up the policy, but it ought
to be in the hands of the Control Council to execute.

Generan NixrrcHENKo. The Soviet Delegation points out that this
article does not treat with the ordinary displaced persons, people
taken away for labor, et cetera. It treats exclusively with the war
criminals whose guilt is well known, and it is simply a question of
arranging the procedure under which they shall be handled by trial
in the place where their erimes were committed. It does not touch
the ordinary run of criminals at all, and, when we are dealing with
these war criminals who are well known to everybody and wanted by
several individual countries, we consider it should be a matter of
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arrangement or agreement between the two governments, the one who
holds him and the one receiving him, and it remains to be arranged
between them. -

Junar Favco. [Not translated.]

GENERAL NIETTCHENEO. The Soviet Union once more points out that
this has nothing to do with repatriation and only refers to war crimi-
nals. Inthisarticle we arenot laying down any procedure; we are not
deciding whether the procedure shall be established through diplomatic
channels or the Control Council or by any other method ; and it is quite
open to any government which is concerned with war criminals whether
the procedure should be done by simply informing their representative
on the Control Council to carry it out or whether it should be done
diplomatically or otherwise. One important thing is that the man
has to be returned to the scene of his crime, and the government to
receive him should decide upon the method.

Mg. Justice Jacrson. My difficulty is highlighted by what Judge
Falco said. If these people are minor criminals to be returned to
them, I have nothing todo with them. If they are major people, we are
not returning them. We are trying them. Therefore, the article
seems to me to be outside of our proper sphere, but I have no doubt
that my Government will agree to establish procedures and has estab-
lished them, and, as I have pointed out, they are in many cases
functioning now. But I would like it clear what it is intended to
represent. Ifitisintended torepresent minor criminals to be returned
to the scene, then I must reiterate it is not within my authority. I am
a lawyer, not a diplomat, which is surely apparent to you by this time,
if, indeed, I can claim to be the former. Only major criminals who
are being tried are my concern. Therefore it seems that negotiations
about others here are more likely to produce confusion than to lead to
good results.

Proressor Trainin. This matter is subject to considerable discussion.
It has been discussed in preliminary meetings and in the committee.
The Soviet Delegation is not going to repeat all the arguments that
have been brought forward before, but as a result of those discussions
this formula was agreed by the committee representing the general
view, and as far as legal ground is concerned that legal ground is pro-
vided by the terms of the Moscow declaration. The Soviet Delegation
considers that this article does represent the agreed views of the dele-
gations as stated in the committee. It is for that reason that the
Soviet Delegation points out that this article quite clearly represents
the decision of the delegations.” The American draft changes that.
The proposal is only a matter of making it slightly more definite than
it was. The Soviet Delegation is fully in accord with what Judge
Jackson has said about this, and it is not suggested that this shall be a
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matter of diplomatic procedure and diplomatic exchange. We con-
sider that in 99 percent of the cases the matter will be dealt with by
the Control Council, but it is obvious that in handing over these people
some sort of arrangement will have to be fixed—at what point, who is
to receive them, and all that sort of detail work—and it is therefore
necessary that the two parties, the one handing over and the one
receiving, should mutually agree on those points.

Proressor Gros. In the first place article 4, as it stands, is as it has
been set down by the subcommittee, and, in the second place, it just
repeats a principle which is agreed and it must be read in accordance
with paragraph 2 of the Moscow declaration. If you read article 4
and paragraph 2, you see there is no digression. If you take the
agreement as it stands, I do not see any argument presented here. If
we put in the sentence that is now suggested, we go a step further
because we give more precise indication than given in paragraph 2 of
the Moscow declaration, and I am afraid we are not actually entitled
to do that as it is a matter of governments deciding the exact procedure.
We would prefer to leave the question open.

Mg. JusticE JACKBON. Let me say this to make perfectly clear our
position. The work of the drafting committee is purely tentative so
far as we are concerned. We expressly made that provision when it
was appointed, and we considered that any changes any party wants
to suggest to this are open to consideration. We are now considering
a change in it, proposed by General Nikitchenko, which is that we add
that these procedures are to be established by agreement of the gov-
ernments involved. If that leads to what I would expect, represent-
atives in Washington will immediately go to the State Department
and say, “We want to make an agreement with you about the return of
certain prisoners.” I have advised that the State Department ought
to lay down only general principles and refer specific instances to the
Control Council. It has not been decided what will be done, but the
Control Council is in frequent sessions, and they are in touch with
this problem, and their procedure is likely to be very informal. You
want a prisoner and General Kharkov will ask General Clay for the
man. General Clay, I expect, will ask us whether we want him for the
International Tribunal. If wesay, “No, we have no need for him”, I
expect he will say that he will be in such a train at such a time and you
may take him over at such a point. I donot want to obligate my Gov-
ernment to enter into a series of agreements-in Washington on that
thing. It does not seem necessary. The good faith of the United
States is pledged in the Moscow declaration. I am willing to say that
the agreement we made once we reiterate, but I don’t want to obligate
. the Government to make a series of treaties, and it is not within my
commission to do so. That is my point.

781985—49——16
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-Proressor Trainin. I fully agree with the statement made by the
American Delegation that the work of the committee is of preliminary
character, and there is no possible objection to altering it in any way’

-at the meetings of the Conference.

Sk Davip Maxwerr Fyre. May I suggest for the consideration of
the Soviet Delegation Professor Gros’ point that it has already been
emphasized that this must be subject to the recital of the Moscow dec-
Jaration, which implies that the other governments will be consulted,
‘and that on that basis of the views expressed and in the reiteration, in
-which-I join, we shall all stand by the Moscow declaration. It is not
necessary to press this point.

GeneranL NirrouENEO. The Soviet Delegation would like to point
out once more that in the article and the suggestion they made there
is nothing at all to say that these agreements have to -be reached by
diplomatic method. The government must decide the method to be
‘adopted, and it may be through the Control Council or may be through
law. The statement made by Judge Jackson clearly shows that, in
the process of handing over any individual criminal, there is an agree-
ment by the two sides—somebody from the one side or the other does
arrange the time and everything else and fixes the procedure of handing
over, which has nothing to do with diplomatic-agreement or discus-
sion—and therefore it is from their point of view that there must be
arrangement by somebody that the Soviet Delegation has proposed
this slight clarification of article 4. Would it help if you said
“arrangement” instead of “agreement”?

Proressor Gros. Would it help if we say, “put at the disposal of the
interested country, to be tried at the scene of the crime” or “the return
of a person charged with offenses who in accordance with the Moscow
declaration would be put at the disposal of the interested country to
betried at the scene of their crime”$

- Sk Davip MaxweLyL Fyre. There is another alternative, it seems to
me. The real point of difference is whether to make the agreement
before establishing the procedure—which Mr. Justice Jackson has
given his reasons against—or to consult the government of the receiv-
ing country, which we are all agreed upon. There is no difference
between us, if each of the signatories shall establish a procedure provid-
ing, after consultation with the country interested, for the return of
the persons. S

M. Justice Jackson. Well, I think in the first place that the article
is outside of my authority if it refers to the minor criminals, but I have
no hesitation in saying that the United States will conform to the
Moscow declaration. But I do want it made clear that we are not
undertaking to agree to return persons wanted for trial by the Interna-
tional Military Tribunal. In other words, the International Tribunal
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requirements take precedence over this becaunse, if other governments
are to be given more or less what appears to be rights under this, we
want to make clear they have no right to interfere with the
international trials.

GeneraL NigrrcHENRO. The Soviet Delegation expresses agreement
with the suggestions put forward by Professor Gros. They now pro-
pose a slight change as follows: “Each of the signatories shall establish
procedure governing the return to the country concerned by arrange-
ment with that country of persons . . . .”et cetera.

Mz, Justics JacrsoN., Well, I still think it is outside of our business
and that it presents difficult problems. What persons are to be re-
turned? We are not going to return persons we want for trial by the
International Military Tribunal. That exception should be in. The
moment we say that, we in effect say that the rest is outside of our
business. The Soviet proposal I shall cable to the State Department,
and I shall be governed by instructions because I do not consider that
the provision is within my authority. It seems innocuous to say we
would comply with the Moscow declaration. That I know to be the
policy of my Government, and I saw no difficulty up to that point.
But we have many difficulties about specific cases, and I think it must
go to the foreign-affairs authorities in my country.

GeExErAL NIEITCHENKO. Article 4 does not have any question of
handing over the major war criminals.

Proressor Gros. I wonder if I could make a suggestion. When we
read the declaration of 5 June 1945 with Germany, we see that there
is an article here on surrender of all war criminals who had been desig-
nated. There is also an article on the thirteenth which says in para-
graph b that complementary requirements would be imposed, and I am
under the impression that those requirements are worked out actually
and perhaps one of those requirements covers the point which we are-
actually discussing. All those countries which are represented here
also have a delegation in London, and I would suggest-that each one
of us make contact with the members in each delegation and ask them
if such an article has not already been prepared and signed. If it has,
it would save us much trouble and discussion here.

GeneraL NixrrcBENEO. The Soviet Delegation points out that ar-
ticle 4 does not cover only those war criminals who are in Germany:
but also many of them who are at the present time in other countries.
The authority of the Control Council exténds only to Germany, not to
those other countries, and it is intended that the.provisions of this
article be applied to those people who happen to be'in those countries
other than Germany. But for some reason they are being moved to

_Germany, and we are anxious that this be made clear.,
Mg. JusTicE JacksoN. Well, I think nothing further is to be accom-



224 CONFERENCE ON MILITARY TRIALS

plished by discussing it. I will submit it to the State Department
because I do not feel it is within my power to deal with anything but
major criminals, and I have already advised the State Department
that I declined to take responsibility for the return of minor criminals
beyond deciding that they are not needed for the international trials.

Sir Davio MaxweLL Fyre. I wonder whether we might reserve this
for discussion again in the afternoon. As I understand Mr. Justice
Jackson’s difficulty, it is the question of his authority in dealing with
the minor criminals. Would it go as far as we want it in this agree-
ment to meet the point that has been raised by Professor Gros to put
it in this way: “Nothing in this agreement shall prejudice the provi-
sion of the Moscow declaration concerning the return of war criminals
to the countries where they committed their crimes”? That would
cover this point, Mr. Justice Jackson, if it were put in that way, would
it not ?

Mg. JusTice JAcksoN. Yes, that would be entirely acceptable.

GeNErAL NigrrcHENKO. Perhaps we will consider it in the text.

Sm Davio MaxwerL Fyre. T am very anxious that we reach agree-
ment on this and other points.

GeNERAL NixrrcHENEO. We have one more last remark on the agree-
ment.

MRg. JusTicE Jackson. Let us finish on the agreement if we can.

S Davip Maxwerr Fyre. I wonder if I may have a point on article
5. Will you allow me just to mention it? The article provides for
any government of the United Nations to accede by notice given to my
Government. I am a little worried. I don’t raise this as a vital point
but a point I should like all of the delegations to consider. I am a
little worried whether this leads us very far. Does accession impose
any rights? I thought that, if we provided two things: first of all,
affording other Allied governments a right to participate, and second,
seeking the cooperation of the United Nations, we might be giving
some more concrete and specific thing to them when inviting their
cooperation on something that would help ourselves. I do not want
to press the matter but think it a more practical approach on which
I should like my colleagues’ views.

GeNEeraL NixrrocaENKO, The Soviet Delegation, in regard to article
5, consider that the accession of any country, any of the United Nations,
to this agreement does not.in any way grant rights to that country.
The accession does not give it any rights, and, therefore, there is no
chance of the question being misunderstood in the sense that by acced-
ing to it they thereby secure some right which they have not at present.

Mkr. Patrick Deaw. If anybody feels that “accession” is wrong, we
are perfectly happy to change it to “adherence”. I merely feel that
that is a common formula.
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Mr. Jusrice Jackson. I agree fully with the point that has been
made by the Attorney-General. My question goes a little farther
than that perhaps. We have felt very keenly that the War Crimes
Commission has been doing excellent work and that the War Crimes
Commission ought to have some opportunity to present its work if
a way could be found. I mention it now, not having brought it up
before because I had assumed we were all going to be prosecutors
and therefore we could go on with the next step when we settled the
agreement. We do not want to get into the problem of trying all
of these individual cases, but here is an official commission set up to
represent the United Nations, except Soviet Russia, which has her
own Extraordinary Commission, and of course I think her Commis-
sion should have the same privilege. It has seemed to me a report
by this Commission on the Nazi crimes, or reports by separate govern-
ments composing it, might properly find some lodgment in this Tri-
bunal in some manner as an official survey of the methods by which
these people conducted warfare. It has seemed to us that a great
deal of excellent work has been done here by eminent men whose
names are back of their indictments, and we value it. Let me say
I think my Government has not supported it as adequately as it should
have, but, since we have been in this work and in touch with it enough
to know what they have done, we feel that some method should be
devised by which the occupied countries of the United Nations, through
this Commission, can make some proper presentation of their cases
in this trial. The method I don’t presume at this moment to outline
because we have not thought it through, but I feel that purpose should
underlie our attitude toward the smaller countries.

S Davip MaxweLL Fyre. The point is, does the Conference feel
we ought to have a provision for adherence or simply for consultation
as to evidence? That is the point I would like your views on.

GENERAL NirTTOoHENKO. The Soviet Delegation considers that the
article as set forth now in the agreement fully meets the requirements.
It does not provide any rights to any of the other governments which
may adhere afterwards, and the fact of adherence of the other United
Nations will merely express their wish to cooperate and assist in the
work of the Tribunal to punish the war criminals.

* S Davip MaxweLr FYFe. I do not want to press it, as I said, but
I want to express my agreement with Mr. Justice Jackson that we
‘must find a method of receiving their evidence and recognizing the
work they have done when we prepare for the trial. I will not press
this any further. '

Then we do agree that we could use the word “adhere® instead of
. “accede”.

[It was so agreed.]
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GeneranL NikrrceeNko. The question of an acceding government
‘was not discussed in the committee, and in the opinion of the Soviet
Delegatlon it is entirely wrong that an acceding government should
be given the right to participate. It is a question of excluding the
word “acceding”.

* Sk Davip Maxwern Fyre. Yes, I agree, as far as I am concerned.

GENERAL NIRITOHENKO. It is simply an oversight and, of course, for
reasons already explained.

Mpg. Justice JacksoN. Ithink wehave one more question on article 7.
Shouldn’t we make it clear that, while any party may terminate and
withdraw from further obligations to proceed, the termination shall
not affect the validity of what already has been done, does not affect
the substantive law principles involved, and does not invalidate the
agreement as between the remaining powers? The remaining ones
might want to go ahead. Should we not include those ideas in the
termination article?

Sm Davip Maxwert. Fyre. Would it not be covered by saying,
instead of “terminating”, “withdraw” from it ¢

GENERAL NIkITCHENEO. No one would prevent the two or three
remaining powers from agreeing to do as they wish. If one with-
draws, the remaining could do what they wish. This is an agreement
between four governments. If one withdraws, it ceases to be an
agreement. There should be some new agreement if they wish to
make one.

- MR. JusTICE JACKSON. That is what we should seek to avoid. Ifone
quit, it should be possible for the others to go on without waiting to
renegotiate a new agreement. - We don’t want the withdrawal of one
to break up the arrangement.

Proressor Gros. The agreement reads “. . . and shall remain
in force for. the period of one year. . . .” There is no danger
for the first year, and, if some three governments, let us say, want to
remain, there is no reason for a new treaty. Just keep this one.

Proressor TRaININ. This agreement is on the part of four parties.
In the prosecution committee, for instance, there are four parties. If
one disappears, you would have to change the agreement

Mg. Jusrice JacksoN. Frequently a clause is put in contracts that
the withdrawing of one party shall not affect the rights of the other
parties.

Sm Davip MaxweLL Fyre. Would something like this help—“but
such withdrawal shall not prejudice anything done under the agree-
ment or its continuing validity among the remaining signatories”?

. ~GENERAL NIEITcHENKO. We will -consider that point. This is a
technical one. Any agreement normally establishes a period during
which it is to remain in force, and perhaps the best way to do'it would



DOCUMENT XXVII : 227

be not to fix a definite period of one year here but to say that this-agree-.
ment shall remain in force for the period necessary for the object of
the agreement to be achieved, or until the tasks of the Tribunal shall
be completed, or something of that sort.

Mg. Justice JacksoN. Well, I am not partlcular about the drafts-
manship of it as long as it works out substantially to avoid breakup of
a trial by one nation’s action.

Stk Davip Maxwers Fvre. General Nikitchenko, will you give- us
again the wording of that last suggestion ¢

GENERAL NIErrcHENEO. Something like “shall remain in force for
a period of one year and shall continue thereafter for the period neces-
sary to achieve the completion of the task set themselves by the signa-
tories”.. I cannot say whether that method of fixing a period is an
acceptable method.

S Davip Maxwrrz Fyre. I am preparéd to accept it in that form.

Mgr. Justice JacksoN. I agree. One thing more. This provides
for signature by “plenipotentiaries”. I do not know whether I am a
“plenipotentiary” or not. Perhaps the British Foreign Office will ad-
vise me. The name is so formidable that I would not like to assume
it without adequate authority.

MR, PaTricr DEAN. Tt could be used correctly.

The Conference adjourned until 8 p.m.

S Davip Maxwerr Fyre (presiding]. With respect to article 4—
can we come to an agreement on that 2 :

GenEerar NirircarNko. The situation is still exactly as it was.

S Davio MaxweLn Fyre. Have you given any consideration to the
draft I gave to you?

GENERAL NIRITCHENKO. No, we havenot had tlme

Sir Davip MaxweLL Fyre. Perhaps then we might leave that. We
must clearly understand I think that this is the position. If it is left
in the form of a provision for arranging with the governments of other
countries, then Mr. Justice Jackson will have to consult his State De-
partment. That is the position, isn’t it?

Mkr. Justice JacksoN. That would be the position. However, W1th-
out specific instructions, I would be perfectly willing to have our agree-
ment contain the provision, in substance, that “nothing in this instru-
ment should prejudice the obligation assumed under the Moscow dec-
laration to return persons in certain categories to the scenes of their
crimes.”

Gexeran NirrmroreENEOo. We should hke, if possible, that the sug-
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gested wording be put forward in writing. It is rather difficult to get
it. We willbe glad to submit our suggestions in writing.

Mz. Justice Jackson. It could read, “Nothing in this agreement
shall prejudice or release the obligation of the parties to the Moscow
declaration to return for trial at the scene of their crimes the persons
therein described.” ’

GeNEeraL NixrrcHENEO. Let us return to this point later on.

Sir Davio Maxwery Fyre. The other point the Foreign Office has
put to me—TI am sorry to raise it again—is that it is usual in agree-
ments to provide for a period, and we are rather worried about leaving
it without any period in article 7. I think we ought to get the views
onthat point. Iam told thatisthe correct procedure.

Generar NixircHENKO. The Soviet Delegation is proposing that we
should adopt the suggestion already made, that is, that this agreement
shall be for a period of one year and thereafter shall continue subject
to the eventual provision of a month’s notice of withdrawal or until
the task of the Tribunal has been completed—that the agreement shall
continue until such time, et cetera, for a period of one year and to
place a definite period.

Ste Davio Maxwerr Fyre. I thought you said one month’s notice
would apply after the year.

GenEraL NirrrcHEnKo. We agree that the one month’s notice will
apply after the year. Exactly as it is in the agreement. Simply
make it “one year and shall continue thereafter, subject to the right
of any signatory to give through the diplomatic channel one month’s
notice”—just as it was, putting “withdraw from” instead of “termi-
nate”. What exactly is implied by “withdraw?”?

Mz. Patrick Dean. One party could withdraw at the end of the
year, but the agreement would still run on, as I understand it.

Proressor TrAININ. The Soviet Delegation thinks this could not
be carried out even if we all agreed to it. There is nothing to prevent
the other parties wishing to remain in to conclude another agreement.

'Stk Davip Maxwewy Fyre. That would imply the other parties
would have to make a fresh agreement,

GeNERAL NixrrceEENEO. They can make the same agreement, of
course, but confining it to the three parties remaining.

Sk Davip Maxwerr Fyre. The only point is not to fix a termination
that might prejudice any action taken during the year.

Mzr. JusticE JacksoN. I think we should make it clear that it does
not. So far as I am concerned, I would be willing to let any party
withdraw during the year if it wanted to, because I think no unwilling
partner could work well even for one day. I'm perfectly willing that
anyone can withdraw on 30 days’ notice or 10 days’ notice. I do not
favor holding anybody in a cooperative arrangement like this the
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moment he does not want to cooperate. The only thing is that we
should make it clear that the work already done should stand after
a withdrawal and the other three parties may still carry on if they
wish, We might have an agreement and, though I hope not, we might
have a disagreement when one might wish to withdraw even in the
middle of the trial, and we should not be obliged to start over again.
But I am not for holding anybody in who wants to be excluded.

Sz Davio Maxwers Fyre. If we leave it in the original form, “one
month’s notice of intention to terminate it”, then such termination
shall be done prior to any—

Generan NmrrcueNko. The Soviet Delegation considers it super-
fluous. Supposing we have condemned one of the criminals—it is
not effective bécause one has left the agreement.

Mr. Justice Jackson. But suppose you have pending trials or a
trial pending, or suppose you have indicted parties and then there is a
withdrawal. It should not invalidate the proceedings taken up to
that date, but the remaining parties should be entitled to modify their
agreement and proceed. Certainly the party that withdraws has no
interest in seeing the parties who remain disabled from proceeding,
and it would seem to me that we should make it clear that the de-
fendants under those circumstances would have no right to claim the
proceedings had abated.

Gexerar NixitcrENKO. I fully agree with that. It won’t prejudice
the action past or pending, but the Soviet Delegation does not see any
necessity to include the words to that effect in the agreement itself.

Mk. Justice JacksoN. Unfortunately, it might be held in the absence
of a provision that a dissolution of the parties has terminated the
agreement,

Sir Davio Maxwerr Fyre. It seems to me the position is that we
agree as to what we want, and it is simply the question of wording the
new point introduced as to pending proceedings which we all agree
should not be affected in any way. I wonder if the Soviet Delegation
would consider this: “any proceedings pending prior to the expiration
of the notice shall not be affected.” It seems to me that is what we
want, and it is only a question of finding words to meet it.

GEeNERAL NIKITCHENEO. If the agreement had terminated, it would
not affect anything that was proposed to be done. The remaining
parties would have to arrange about that themselves.

Sik Davip Maxwern Fyre. Is there any harm in putting in the
agreement what we have all’agreed on?

'GENERAL NIRITCHENEO. The point is that, in so far as anything done
in the past is concerned, that cannot be affected by any termination, but
. in anything that may happen in the future, that is another matter.
I cannot see how you can make provision for something that may hap-
pen if the agreement has been terminated.
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S Davio Maxwreryn Fyre. Is there any harm in just saying, “but
without prejudice to anything done prior to expiry”?

GeNeraL NirrrcHENEO. The formula suggested by the Soviet Dele-
gation is something like this: “shall not invalidate or nullify action
taken in accordance with this agreement prior to its termination in
accordance with this agreement.”

MR. Justice JacksoN, Would a British judge think that sufficient to
continue a trial under an agreement that was so terminated? Or is his
power terminated unless the governments bring in some new
agreement ?

Stk Davip Maxwerr Fyre. It would cover you up to the date of
termination.

Me. JusTice Jacksown. Is it the basis for further proceedings be-
tween the remaining powers?

ProFessor Gros. I do not see exactly the situation. Let us suppose
one of the Four Powers decides to withdraw. Anyway, that Power
will give a month’s notice. During that month the three others may
exchange notes and by exchange of notes they may maintain the
charter. There would be three judges instead of four, and the voting
would be two to three. It is easy to do that in a fortnight or less. I
think it most important to leave those questions open.

GeNErAL N1xTTcHENEO. The Soviet Delegation entirely agrees with
what Professor Gros says. They cannot see any point in making an
addition of this kind. They would agree to such a provision if that
would enable them to meet your views, but in their opinion nothing
that has been done in the past in accordance with the terms of this
agreement can possibly be questioned in any way.

Sk Davio Maxwery, Fyre. Which would you prefer, Mr. Justice
Jackson ¢

Mr. Justice JacksoN. Well, if the Tribunal were applying the
Soviet law, I would accept just what Mr. Nikitchenko and Professor
Trainin suggest. If I expected a judge to apply American law, I
should have doubts whether you could merely continue the proceedings
of trial in case a withdrawal terminated the jurisdictional agreement,
but I am not going to be fussy about that and will just let it go.

Stk Davio Maxwerr, Fyre. I agree, in view of what Mr. Justice
Jackson says. We will leave it as it is.

Mg. Justice Jackson. Then it terminates and we say nothing about
its effect.

Stk Davip Maxwers Fyre. We leave it as it is.

-Article 4 is the only point outstanding on the agreement. Now
we come to the charter. .

The first point is in paragraph 6, subparagraph (¢). Is there any
question before that? I have none.
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GenerAL Nixrrcuexko. The first point is a point of drafting. In
paragraph 1 of the charter there is no statement of the parties to
the agreement, and in the opinion of the Soviet Delegation it is
essential to name the parties to the agreement. Just recite the names
of the parties.

Sk Davip Maxwerr Fyre. That is purely a matter of drafting.
I have no objection. Have you, Mr. Justice Jackson?

Mgr. Justice Jackson. None at all.

GeNErAL NiEITcHENKO. The next question is in paragraph 5, “sit
in one or more Chambers or Divisions . . . .” In the opinion of
the Soviet Delegation it should be only one—either in one or more
Chambers or one or more Divisions—because the use of both words,
“Chambers” and “Divisions”, implies some doubt in our minds as to
what that should be.

Sir Davio MaxweLs Fyre. T should like to know from the drafts-
men what they meant by “Chambers”.

Sk Taomas Barxes. I think they meant “Divisions”.

Proressor Gros. A chamber is one division in the French court.
The French court is divided into two or three chambers. Let us take
an example. In the French court the court in Paris is one court,
but it sits in several chambers and it is the chamber which gives judg-
ment. It is only a question of wording.

Sk Davip Maxwers F'yre. Here is a court of four. Is it suggested
that it might sit two and two?

Proressor Gros. No, not at all.

Sk Davip MaxwerL Fyre. Does it mean that it would sit in more
than one chamber?

Proressor Gros. 1 suppose we might have more than one trial, and
one chamber would sit in Berlin to judge so and so; another chamber
would sit in Niirnberg to judge so and so; and a third chamber might
go anywhere else. There might be four judges and four chambers.

Sz Davio Maxwerr Fyre. My feeling is that we had better start
with one, and then, if the necessity arises, let us agree to make another,
What do you feel, Mr. Justice Jackson ?

GeneraL NixrrcueENko. But it is stated here that “procedure of each
Chamber or Division shall be identical, and shall be governed by this
Charter.”

Sir Davio Maxwers Fyre. In case of need. I have no strofig feel-
ings on this at all.

Mg. Justice Jackson. Well, I think it is a situation in which we
ought to clarify our feeling or thinking a little bit. If we are setting
up three or four tribunals here, the United States is not prepared to
do its part. We are thinking of preparing one case. We will have
only one prosecuting staff. We would not be prepared to furnish
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prosecutors or judges for a whole group of tribunals. Now, I can see
no advantage in having different chambers of the same international
tribunal unless we are not able to work out a procedure by which we
can all prosecute together. If you have several chambers of an inter-
national tribunal, they might proceed according to different pro-
cedures. I am not wedded to my procedure. I just don’t understand
any other. If you say that these four chambers must function but by
identical procedure, then we would have to have four prosecuting staffs.
I think we could get into endless complications. Now, really, gentle-
men, we will have an awful job to try one case in four languages as
we are undertaking here to do, and I do not want to spread so thin as
to take on several international trials at once. We from our side of the
water are not notoriously modest, but there are limitations on what
we can get accomplished. I think we would be undertaking too much
here in one bite, if you will let me put it that way.

GeNErar NIKITCHENEO. The Soviet Delegation is referring back to
article 5 of the original American draft where it is stated that one
or more tribunals will be set up by the Control Council.

MRr. JusTriceE JacksoN. We thought it was possible that after the
first trial others would be discovered or captured, in which case other
tribunals might be necessary, and we tried to provide for this in the
draft so that we would not need to negotiate a new agreement; but we
did not make several tribunals a normal procedure, and that is the
difference in our drafts.

St Davio Maxwerr Frre. I think it says “in case of need”. Isn’t
it simply a question of wording? If I understand it, this is something
to be used in case of extraordinary necessity. Just a matter of getting
the language that is understood by the four countries.

Generan NirircHENEO. The Soviet Delegation proposes this: “In
case of need and depending on the number of the matters to be tried,
one or more tribunals may be set up and the establishment, functions,
and procedure . . . .”et cetera.

Sir Davip Maxwerr, Fyre. That follows the American draft, don’t
you think, Mr. Justice Jackson?

Mr. JusTicE JacksoN. I should like to reserve it for future con-
sideration, depending upon how well we agree on procedural matters,
whether we should set up more than one tribunal, one to proceed along
the lines of Soviet procedure and one along our own lines, and we can
proceed with an oflicial language and not four.

Stk Davip MaxwerL Fyre. You are suggesting that we see how we
get on with the agreement.

MRr. JusticE Jackson. Yes, I just reserve that question. May we
go back, please, to number 3¢ The “replacement of judges” provision
I assume means that no replacement can take place during any trial.
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GENERAL NixrrcHENKO. The Soviet Delegation agrees there can be
no replacement during the trial. It would not apply unless the judge
and the alternate were both absent at the same time.

Mz. TrovaNovsky. Because ordinarily the place of the judge would
be taken by his alternate. .

Genzrar NixrrcaENko. That is to say, the case goes on. If one of
the judges falls ill, then his place is taken by the.alternate, and the
case goes on. That is provided for in the last sentence of number 2.

Mg. JusTicE Jackson. I agree, but the point I make is, as I explained
before, that we could not agree to a court which would be subject to
reconstitution because its rulings were not satisfactory, or anything of
that kind, and could not consent to recall of a judge during the trial.

Sir Davip Maxwern Fyre. I think that is agreed.

Sir TroMAs BarRNEs. Are we going to alter the text?

Mr. Jostice Jackson. We could simply add, “No replacement could
take place during the trial except by the alternate.”

Sm Davip Maxwery Fyre. We suggest that “no replacement shall
take place during the trial except by his alternate.”

Mr. JusTicE Jackson. May I raise one more question—the provi-
sion about the selection of a president? I think there is difficulty
here. We may as well face it. We do not contemplate any trial on
the territory of the United States. We do not, I assume, contemplate
any trial in Britain, and probably not on the territory of France,
which means that at least three of the countries are automatically
excluded from the presidency. You are not in the territory of any
of these countries when you are in Germany even if it is occupied
territory. Berlin is, partly at least, neutral territory, and it seems
to me we have got here a provision that has in it the seeds of con-
fusion, and we ought to say what we mean a little more definitely
with reference to the practicalities of this situation. We shall be
sitting in territory occupied, but it is not territory of ours. We
certainly do not make any claims to the territory.

S Taomas Barnes. That is covered in the second paragraph, isn’t
it, where it says, “In other cases, the members of the Tribunal shall,
before any trial begins, agree among themselves upon the selection
from their number of a president . . .”, et cetera.

Mg. JusTice Jackson. Well, that is all right if that is so understood.

S Davip MaxwerL Fyre. Is there anything else, Mr. Justice
Jackson?

Mgr. JusTicE JacksoN. I don’t think so.

GeneraL NixrrcueNgo. I have a suggestion to make on the discus-
sion of number 6. The point is that the committee was unable to

-agree on the drafting of points (¢), (d), and (e). We objected to
(@) because we considered it already covered, but it seems now that
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article 6 is the one which raises most problems on which there has
been least agreement so far. I think we should leave article 6 out,
proceed to other articles, and come back to it, as it is the most contro-
versial article.

Me. Justice Jackson, May I ment1on before we leave number 4
the question as to four members of the Tribunal or their alternates
being necessary to constitute a quorum? I would have a little question
as to whether all four must be present every moment of the time and
don’t think it is quite clear here whether, in the absence of a member,
his alternate could sit in his place. I would be inclined to make it
three because sometimes you have temporary absence—a man is late
or absent due to illness—and the others could go ahead. I think it
is just a matter of draftsmanship—the meaning is clear.

Proressor TrainiN, The Soviet Delegation is quite prepared to
accept that with definite wording.

Me. Justice JacksoN. Do you think four is necessary at all times
for the hearing? T think four should be present at any vote, but, if a
man is just temporarily delayed, or something of that kind, would you
want to stop the proceedings on account of the absence ?

Proressor TraININ. For a hearing the Soviet Delegation considers
you must have four present, that the court is not constituted if the four
are not present, and would not be empowered to hear the case if the
four or their alternates were not sitting.

Juper Favco. [Not translated.]

Stk Davio Maxwers Fyre. I don’t think it is a very important point,
Mr. Justice Jackson. We'll just have to see that the four of them
are on time.

I am anxious myself to meet any snggestion. Shall we see how far
we get on with the others and then turn back to number 6¢ Shall we
proceed to 7, 8,and 9¢ If there are no questions, we are down to 10.
In number 10, Mr. Justice Jackson, you did intimate this morning that
you had a point there.

Mz. JusTice Jackson: Our point really is not so much with number
10, providing it is understood that the organization may be tried as
such and provided there is put in the agreement a proviso for some
manner of notice, constructive as we would call it, or actual, which the
Tribunal would think sufficient so that the members are likely to be
reached. Unfortunately, in one of our own redrafts, the provision
about notice seems to have been dropped out. But somewhere along
the line we must give notice to these members that this issue is up.
We can give it by constructive notice. It may not have much practical
meaning, because I doubt that anyone would come forward and
identify himself as a member of an organization, the leaders of which
are in jail, but I cannot satisfy American legal opinion- with any
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procedure in which there is not some attempt in good faith to give
notice to a man that there are legal proceedings going on which affect
him and give him a chance in some manner to be represented and
heard.

S Davip MaxwerLL Fyre. Is this what you have in mind, Mr.
Justice Jackson, that it would be constructive notice, for the actual
notice is rather difficult, as we would not know the number? Notice
would be given on the radio and through the press, whatever press is
functioning in Germany, that at the trial of, say, Kaltenbrunner, the
court will be asked to pronounce the organization known as the Gestapo
to be a criminal organization. If he wishes to attend and dispute this
point, he may attend before the court. That is about what you have
in mind ? ’

Mz. Justice JacksoN. Yes. He might come in and submit to the
jurisdiction of the court, which might make conditions rather onerous,
but I think we must give him some fair chance. I do not think he can
be bound by the decision when he has not had an opportunity to
be heard.

GeNEraAL NixrrcHENEO. The Soviet Delegation is not quite clear.
In practice probably the whole point is quite an unimportant one, but,
theoretically, take the trial of Kaltenbrunner. A notice will be issued
that at the trial the court will be asked to pronounce that the Gestapo
is a criminal organization and anybody who wants to dispute this or
defend his case must come forward. Well, supposing some hundreds
of the members of the Gestapo did choose to come forward to defend
the case of the organization. What would happen in the court and
particularly what would happen on the trial of Kaltenbrunner if a
hundred or two came forward to join in?

Prorrssor Gros. Representative members of those organizations
would be put on trial, but, if they are present, other members of the
organization have no claim to say that the organization has not been
charged in full knowledge of its functions, and there is the possibility
that, if others come in, we shall have to refuse them because we are not
going to charge minor criminals. The Tribunal must say we do not
want to hear them. I would say I picture this in quite another way.
There are very good lawyers in Germany and in the Nazi Party who
probably would come to the bar and discuss questions some smaller
member of the Gestapo would not be in a position to discuss. But we
would be very glad to have more criminals, as I said, and we may
misunderstand the point.

MR. Justice JacksoN. I must say this is a problem of real difficulty.
My own view of it is that the practical side of it is not serious, but I
nmay be wrong. We shall have, locked up and on trial for their lives,
the chiefs of these organizations. I find it difficult to believe that
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many men will step forward and say, “I am one with him and want
to be heard.” But if a man does, he must submit himself to the juris-
diction of the court and be locked up. And if there are 200, I would
let them choose a lawyer and be heard. There would be 200 of them
to be condemned, if we were successful in our case and ready for sen-
tence. I do not think it is necessary that all be present in court, par-
ticularly if they appear by representatives. We will have masters.
The court can act through them to take testimony as need be, but they
will already have identified themselves as parties and parties who
knew what the Gestapo was. The only thing I would think might
induce their appearing would be that in jail they would be better fed
than if at large. If they don’t come forward, you have no trouble, and
if they do, you have the trouble of letting them be represented. The
difficulty is—and I don’t kmow whether it is a difficulty because it is
one of the things I should fight for—we don’t condemn persons who
have not had a chance to be heard on the issues. We have to give them
some chance to be heard when picked up and identified. It seems to
us that the risks of dealing with them in the main trial are much less
than the risks of leaving it open to them to raise those questions in
later individual trials. If anybody has a better plan for reaching
these groups, we are open to suggestion, for among ourselves these
points have given us trouble and caused endless debate, but we cannot
say to American opinion that any man has had a fair trial who has
not, at some point, had a chance to be heard on all issues involved in
his conviction. We rather thought we followed the British ideals in
that.

Sk Davip Maxwern Fyre. In that case, they would be given the
chance of presenting to the court anything they had to say by a Ger-
man lawyer. But it is not likely anyone would put his head into the
noose.

GeNeraL Nirrrcarngo. The Soviet Delegation does not quite see
the point. We are not establishing a tribunal to try all members of
these organizations. The whole purpose of the Tribunal is to try the
chief criminals only, and in the course of that trial the court may give
a verdict that the organization to which those criminals were parties
is a criminal organization. As a result of that decision the individual
small members become liable to penalties as members, but they will be
tried by a whole series of courts, one kind or another, occupational
courts or national courts, and at those trials they will have every op-
portunity to put forward anything they care to make in their defense.
But the point we are settlng up here is one to try the chief war crim-
inals. Itseemed to us that in our discussions here, fairly considerable
discussions, we had achieved unanimous understanding with reference
to.the organization. The organizations will not be tried as legal en-
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tities, and, arising out of the verdict in the case of the individual, a
verdict can be pronounced that the organization to which he belongs
is criminal. Therefore, our suggestion is that number 10 should be
accepted in that wording in which it has been agreed between us, and
the Soviet Delegation points out that 11 goes on to talk of the conse-
quences of what happens in 10.

Mr. JusTice JacksoN. But we have not agreed to number 10. I
pointed this out at every meeting, I think, at which the subject has
been up, because it is a very difficult point for us. Tt arises from the
fact that in our jurisprudence nothing is more fundamental than that
the decision binds no one who is not before that court. If I were
a member of an association and if one member were tried and convicted
and I were later apprehended, I would have the right to raise every
question in my defense, and they couldn’t even use the former judg-
ment against me. It may be a very wrong concept, but that is our
tradition, that is our conception of what American legal opinion be-
lieves constitutes fair play. What we try to do in our proposed appli-
cation of this principle of fair play is this: we try to reach all the
different organized elements that have brought this terrible thing on
Europe, and we adapt our principles so that, with what we think is fair
play, we can practically get at these vicious organizations. If you
cannot do it through that procedure, you have to go through literally
thousands of trials. As I said, we have complete identifications of
4,000 Grestapo people, but you just can’t count on us for 4,000 trials.
We are trying our level best to figure out a system which will be best
to do what we want to do, to get these people, and at the same time
get what we feel are methods people will consider fair and just and
not a violation of our principles and traditions. Now this is a point
that, as I can very readily see, seems trivial to those of you who are
accustomed to a different system, but it is a point that will affect the
acceptance of the result of these trials as fair in the United States.

Generar NigrrcaeNko. May I ask a question as to what Mr. Jus-
tice Jackson has just said? Taking this point of notice—what would
be the consequence for those 4,000 persons that he has mentioned ?
Supposing this notice is given—are they all to respond to it and are
they all to be allowed to defend themselves at the trial, or is it that
they will be considered guilty as a consequence of the decision of the
International Tribunal, and that in respect to each individual one of
them it is simply a matter for the court, the subordinate court, to hear
whatever he may have to say in'his own defense and to mitigate punish-
ment in accordance with its findings in each individual case?

The further point is that, supposing this announcement is made—
these 4,000 people are presumably locked up at the present time, and
it is certainly not suggested that the whole of these 4,000 persons will
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appear before the court and offer a defense. The Soviet Delegation
does not know what the effect of that might be on the American publie
opinion, but the effect on Soviet public opinion would certainly be
that the mere fact of having given notice and then proceeding to deal
with these people is not affording anything in the nature of a fair
trial, and it would react very negatively in a position of that sort.

Mgr. Troxanovsky. If the organization is deemed criminal, that is, if
these persons would be convicted on the basis of having belonged to
that organization without having an individual hearing, that in itself
would be a grave injustice.

Mg. Justice JacrsoN. It is not planned to change number 11 at all.
We are now merely trying to get a finding or decision that they are
criminal organizations. The individual, when he is picked up, would
have the chance to make the defenses which Mr. Nikitchenko outlined
here. Ithought he stated it much better than we had it in our draft—
the right to claim he was forced into the organization, the right to
claim he did not understand its principles, the right to give new evi-
dence in mitigation, he would have that right before sentence. But
our problem is, can you limit him to that? We want a finding under
section 10 which would limit him to giving that personal and in-
dividual kind of defense when picked up and brought before the oc-
cupational or military courts, or whatever courts they may be, in order
to foreclose him and prevent him from raising the whole question
whether the organization was criminal and going through that 4,000
times. Under our ideas we would have to give a man a chance to
be heard. That does not mean each of the 4,000 would actually be
heard. If 4,000 came in, they would be locked up and allowed to
choose someone to represent them. You would not be obliged to listen
to each of 4,000 people but would have a master hear their evidence.
I think it is highly unlikely that any substantial number would appear.
Perhaps a few fanatics. Already they are accusing each other. They
say, “We never knew the organization was doing anything of this
kind.” The whole effort of every German we have interrogated is to
get away from this thing as far as he can. We haven’t any fear they
would come forward and say they were Gestapo people and knew what
it was doing. But if they did, we would have to deal with it. It is
a possibility.

GenEeraL NiriTcHENKO. If the organization is declared to be crimi-
nal, does the punishment ordinarily extend to all its members, and,
if it does not extend to all the members, who is going to apply it?

Sir Davip Maxwern Fyre. May I give my understanding of that?
The punishment would not automatically extend, because every mem-
ber would be given the chance, before some court, of putting forward
the defenses which General Nikitchenko mentioned—that is, that he
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was forced into it, or did not understand it, or was the wrong person,
or something of that kind. As I understand the present proposal,
notice would be given of the issue to be brought before the court carry-
ing the criminality of these organizations and that the member may
be heard on that issue, simply on the criminality. In a manner the
court would be entitled to say, “We shall hear you on that issue but
only if counsel present your case and to the evidence that is relevant
on that case.” My point is that the important distinction would be
limited to the criminality of the organization. The responsibility of
the individual would be dealt with later by another court and then
he would be able to raise his individual pleas.

Proressor TrainiN. Numbers 10 and 11 represent a maximum effort
to provide for the American and the British points of view. Soviet
law does not provide for the trial of anybody who is not a physical
person. Now in the drafting of 10 and 11, we have gone a very long
way indeed to meet the desire of the American draft to provide for
the trial of organizations which are not physical persons, and the re-
sulting draft as laid down in these two paragraphs represents a very
great advance toward meeting the views of the American Delegation.
The point is that it is already laid down that the individual cannot
dispute the finding that the organization is a criminal organization.
Now, if an individual does appear before the court to defend the posi-
tion of the organization, the Tribunal cannot hear him. The Tri-
bunal is specifically constituted under its charter for the trial of the
major criminals only, and there is no provision made for any method
by which a casual member of the eriminal organization could place
his case before the court, because the court would simply refuse to hear
it. That, of course, does not apply to the case where they appear as
witnesses as long as they are not appearing as accused persons. If
called as witnesses, they may appear as witnesses and in their capacity
they can express their views, but they cannot be under a charge of
criminal conspiracy.

Me. JusticeE JacksoN. We appreciate that the Soviet Delegation
has gone a long way in departing from the usual Soviet law trying to
accommodate our views, and we want to emphasize we have gone a
long way from traditional American practice trying to get a procedure
here by which you can really get these thousands upon thousands of
Gestapo and S.S. members. We have no desire to modify 10 or 11.
The sole difficulty with it is that in our procedure, before you can make
judgment effective- against- anybody -or a-finding effective against
anybody, he has to be in some manner a party to the proceeding, or
otherwise he is not affected by it. I might write a judgment in a case
in which 100 people were involved and 99 of them had been arrested
and before the court, and I said the whole hundred ought to hang, but
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the man not in the case may come in and laugh at me. Therefore, our
necessity is not to change 10 or 11, but to get these many people under
it so that it will be effective. If you don’t do that, if you don’t take
some step of that kind, notwithstanding the fact that the court may
say that the Gestapo or S.S. is criminal, and you bring 2 member into
an American occupation court presided over by an American officer,
I should be surprised if that officer should not take the position that
the member was not a party to the cause and not bound by the pro-
nouncement that the organization is a criminal one. QOur whole desire
is to make this effective by making these people parties in some way to
the procedure. I do not know whether you have that requirement, in
so technical a fashion as we do, but there is our problem.

I hope in the light of this explanation we can work out something
that will make it possible to go ahead, for without such a procedure
the decision of the court would reach only those persons specifically
indicted.

Jupee Favrco. The French do have a system of putting persons on
trial as an association of evildoers and proceeding accordingly.

Sir Davio Maxwers Fyrn. T feel that here we are dealing with a new
problem, and I am not afraid of making new law that goes beyond the
British legal conceptions so long as it is fair and in accordance
with the generally accepted necessities of natural justice or fairness.
I should have thought that that would be met here if the other members
of the organizations were given a right to be heard on this issue without
prejudice to their future trial on their individual issues. Would not
it meet the requirements, which I think I share in basically, of most
of Mr. Justice Jackson’s views and also meet the practical difficulties
advanced by the Soviet Delegation if the Tribunal were given the
power of hearing any members of the organization on the issue as to
whether the organization is criminal in such a2 manner and in such
conditions as the Tribunal thinks? Wouldn’t that meet the points of
view? I don’t think any member of the Gestapo could complain as
to this issue being barred to him in the future if he were given the
chance, that is, if notice were given to him of coming forward or
through his advocate pressing his point at this trial.

Proressor TraiNIN. In what capacity would these other members
appear before the court, as defendants or witnesses? ‘

Mg. Justice JacksoN. They could only appear and defend in the
name and by virtue of membership in the organization. The organiza-
tion would be on trial and individual members would -have a right
later, before they were to be sentenced in any court, to present their
individual reasons, but as a group they would be required to put
forward their argument as to the criminal plans of the group in this
main proceeding.
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Proressor TrAININ, People appear before the court only in quite
definite capacity, either witnesses, accused, or experts, or persons hav-
ing some definite standing in the court. I do not seein what particular
role these persons appear.

Sir Davip Maxwrrr Fyre. I should say that the nearest approach
is this: The issue having been raised whether this organization is
criminal, as a member of it he would have a right to be heard on that
issue. It is a procedure which is used occagionally in court that an
issue having been raised that affects a person the court gives that
person the right to be heard on that issue.

GENERAL NIrTTcHENEO. In a trial like this you have the defense,
the accused. If they are members of the Gestapo who appear to be in
a position to raise some kind of defense in regard to the criminality
of the organization, then surely the defense or the accused himself
will call them as witnesses and they will appear in the court in the
capacity of witnesses for the defense.

Sir Davip Maxwert, Fyre. Mr. Justice Jackson’s difficulty is that,
unless all members of the organization are given notice, they would not
know the issue had been raised. That is why he wants some notice
to all members that they could appear, that is, as witnesses for Kalten-
brunner or in some other way.

Proressor Traimnin. One more question about the trial. Will it
be followed by the trials of individual members of the organization?
They will certainly not all be present at the main trial. When the
trial takes place, they will try to prove that either they were not mem-
bers of the criminal organization, or else, being members, that they
have done nothing as members which could lead them to be punished,
or they may state the organization was not a criminal organization.
In the opinion of the Soviet Delegation it would be far better that this
question of criminality of the organization should be raised at the
trial rather than the procedure generally suggested. The question
of what the Gestapo really is is perfectly well known to all countries.

Mg. Justicr Jacxson. I don’t want to prolong the discussion, but
you don’t want to depend on American judges to know all about the
Gestapo. You must remember your people are much nearer to this
scene than we have been. Information comes through radio, which
we sometimes doubt, and newspapers, which we sometimes suspect
of exaggeration. This experience is not so well known in the United
States that you can depend on a judge to assume it. The evidence we
have found since I came here the first time has utterly astonished me,
and I followed the Nazi regime fairly closely because I had something
to do with the effects of the war on us under President Roosevelt’s
administration. These organizations are criminal beyond anything
that I can dream. I think proof of their acts really means more to
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understanding by the United States of the problem you have had to
deal with, and are going to have to deal with on this Continent, than
you think. ' ‘

Proressor TraININ. Tt is because of that consideration that we have
accepted the American view that the verdict must apply to the whole
of the organization.

Smr Davio Maxwrrr Fyre. It seemsrto me there are two methods of
approach which we ought to explore. Thisis a point of great difficulty
on which there is a great difference, but I am still hopeful that it may
be solved. On the one side, I should ask that we consider what is the
irreducible minimum of notice that would satisfy the American and
British conception that a person can only be subject to a judgment
if he is given the chance of questioning; that is, let us try to consider
what is the smallest amount of notice. On the other side, there is
the suggestion put forward, or at least implied in what Professor
Trainin has said; that is, you could have judgment under article 10
which would pronounce for the benefit of humanity and posterity the
enormities of the Gestapo and S.S. but would not be binding on the
occupation courts who have dealt with the subsequent members.

Mg, Justice JacrsoN. Our alternative seems as bad as the plan. I
am not saying this is an easy plan. It certainly isnot. The alternative
is thousands of trials. There are hundreds of thousands of members
of these two organizations. The thought that each one might delay
the proceedings by raising the issue of the nature of the organization
is appalling to me and makes it a task that I think never can be
accomplished. We shall run some risks of dealing with persons who
will want to defend if they have notice. If we recess until Monday,
I will try to prepare the kind of notice that I think would suffice. If
we are to do any translating, we would probably have to have until
Tuesday. We shall try to have it late Monday.

Sk Davip MaxwrrLr Fyre. If Monday afternoon would give you
time, shall we adjourn until three o’clock Monday afternoon ?

The Conference adjourned until Monday, July 16, 1945, at 8 p.m.



XXVIII. Illustrative Notice of Trial to
Members of Accused Organizations, Submitted
by American Delegation, July 16, 1945

A SUGGESTED EXAMPLE OF NOTICE}TO MEM-
BERS OF GESTAPO AND S.S. AS TO TRIAL OF
THEIR ASSOCIATION OR ORGANIZATION

BEFORE INTERNATIONAL MILITARY TRIBUNAL FOR
TRIAL OF WAR CRIMES

The Union of Soviet Socialist Republics, the United Kingdom, the
Provisional Government of France, and the United States of America

—8—

Goering, Ribbentrop, and others, and the Gestapo and the S.S. as
organizations, groups, or associations.

Notice is hereby given:

That the above named organizations, to wit—the Gestapo and the
S.S.—stand before the above tribunal charged with being criminal
organizations, membership in which will subject the members to
punishment upon conviction of the organization;

That any person who acknowledges membership in elther of said
organizations, and submits himself to the jurisdiction of said tribunal,
and surrenders himself to the custody of the forces of the four nations
at on or beforethe —____________ dayof . _______
1945 will be entitled to representation at said tribunal, and through
representatives of the group, organization, or association will be en-
titled to submit evidence or argument to controvert said charge;

And that in default of appearance as above provided, any member
of said organization shall be precluded from questioning in any court
or commission such findings as the above named tribunal shall make.
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XXIX. Amendments Proposed by American
Delegation, July 16, 1945

MEMORANDUM to Conference of Representatives of the
Union oF SovieT Sociarist RepusLics, the UniTep Kingpowm,
the Unitep StaTEs oF AMERIcA and the Provisional Govern-
ment of France, Submitted by the Unitep Srates To
Accompany Suggested AMENDMENTS to the Draft of the
CuarTER Prepared by the Drarring CoMMITTEE

1. Tt is suggested that there be added at the end of Article 10 a pro-
viso reading as follows:

“provided notice deemed reasonable by the Tribunal is given all
members of the organization and any such members desiring to be
heard as witnesses regarding the criminal character of such organiza-
tion are afforded an opportunity to be heard in such manner as the
Tribunal deems fair and just.”

2. It is suggested that there be added as a parenthesis after sub-
paragraph (b) of Article 6 the following:

“(An invasion of another country in the absence of an attack upon,
invasion of, or declaration of war against such country shall for pur-
poses of this Agreement constitute the launching of a war of aggres-
sion).”

3. It issuggested that there be added as subparagraph 3 of Article 15
the following:

“Any Chief Prosecutor may (1) bring to trial before such Inter-
national Military Tribunal any person in the custody of his Govern-
ment or of any Government which consents to the trial of such person,
and any group or organization, representative members of which are
in the custody of his Government, if, in his judgment such person,
group, or organization has committed any criminal violation of Inter-
national Law defined in Article 12 hereof; and (2) introduce any evi-
dence which in his judgment has probative value relevant to the issues
raised by the charges being tried.”
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4. Ttissuggested that Article 22 be amended to read as follows:

“The Tribunal shall receive in evidence sworn or unsworn state-
ments of witnesses, depositions, recorded examinations before or find-
ings of military or other tribunals; the acts or documents of the Com-
mittees set up in the various-Allied countries for the investigation of
war crimes; copies of any official reports, publications and documents
or other evidentiary materials and all such other evidence as is cus-
tomarily received by international tribunals.”

5. It is suggested that the matter in brackets in subparagraph (5)
of Paragraph 18 be stricken. 'Thismatter reads as follows:

“And to prevent the nse of the trial as a means of a dissemination of
propaganda.”
RoserT H. JACKsON

Chief of Counsel for the United States of America
16 July 1945.



XXX. Minutes of Conference Session of
July 16, 1945

Sk Davip Maxwerl Fyre [presiding]. When we adjourned on
‘riday, we were dealing with paragraph 10 of the subcommittee’s
draft of the charter [ XXV], and we were in a certain difficulty with
the conception of “notice”! It was suggested to me afterwards that
it might be a helpful approach if we would provide that the Tribunal
give notice, and I have a draft of an addition to article 10 for us to
consider. I wonder whether this would carry out our wishes. I feel
that there is no real difference among us, and I hope that something
like this may help. Would it be convenient for me to go through it
bit by bit so as to translate it and explain what each bit is?

“After receipt of the Indictment, the Tribunal shall give notice as it
thinks fit that the prosecution intends to ask the Tribunal to make such
declaration . R

That relates back to paragraph 10 as it stands unaltered. The Tri-
bunal may declare in connection with any act of which the individual
may be convicted that the group or organization of which the defend-
ant is a member is a criminal organization and that any member of the
organization may defend it who submits himself to the jurisdiction of
the Tribunal. That is, in order to be heard at all, he must admit that
the Tribunal is entitled to inquire into these charges; otherwise he
would not be heard. And “through the defendants charged in their
capacity of members of the organization”—that relates back to the
discussion that we had on the agreement when, you remember, we put
in these words that “whether they may be accused individually in the
capacity of members of the organization,” “be entitled to submit evi-
dence or argument to controvert the allegation that the organization
was a criminal organization.” Those who come forward will be at-
tached to them and through Kaltenbrunner’s case they can either give
evidence or produce arguments. The final words “that the organiza-
tion is a criminal organization” then limit the extent to which he can
be heard. He can be heard only on the question of whether the or-
ganization is a criminal organization. Number 10 would read:

“After receipt of the Indictment, the Tribunal shall give such notice
as it thinks fit that the prosecution intends to ask the Tribunal to make

' Ante, p. 234 1f.
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such declaration and that any member of the organization who submits
himself to the jurisdiction of the Tribunal will be entitled to appear
before the Tribunal and through the Defendants charged in their
capacity of members of the organization be entitled to submit evidence
or argument to controvert the allegation that the organization was a
criminal organization.”

Then 11 and 12 follow on from that, dealing with the subsequent
trial of any member to be dealt with by the other courts.

GeneraL NIrITCHENEKO. Is it proposed to retain the Wording of 10
as it was adopted by the committee and then add this, or is it 1ntended
that this be substituted ¢

Sir Davip Maxwerr, Fyre. It is an addition. Retain 10 and put
this at the end.

Generar NirrromeNgo. I think this can certainly be accepted as a
basis on which the delegations can work, and after they have had the
opportunity of studying it at a later meeting it would be possible to
look forward to definite views on the details. It is 2 basis to work on.

Stz Davip Maxwers Fyre. What do you feel, Mr. Justice Jackson?

Mg, Jusrice JacrsoN. I feel the same way.

Sk Davip Maxwrerr, Fyre. Then perhaps that would be the best
thing, to leave 10 with that accepted as a basis, and I should be most
pleased to get assistance from anyone on the details.

Now, paragraph 11, or should we leave 11 and 12 to ﬁt in with the
amendment to 102

GeneraL N1rTrcHENKO. There is a small point of drafting.

S Davio Maxwerr Frre. Then we will deal with number 12.

GENERAL NIKITCHENKO. It may be that the drafting is not too good
or it may be that the translation is at fault, but in the opinion of the
Soviet Delegation it should read, “ Any person condemned by the Inter-
national Military Tribunal may be charged . . . ¥, just to make
it clear.

Stk Davio Maxwerr, Fyre. I do not think it is sufficiently clear.
That is intended to cover any minor criminal, and the only point in
it is that he may be charged with other crimes in addition to member-
ship in the organization and punishment would be imposed accord-
ingly.

GeNERAL NigTrcHENKO. Your explanations have made it perfectly
clear what was intended.

Sre Davip Maxwerr Fyre. I should have hked to hear what the
committee had in mind for the Tribunal in the last line, -

‘Mr. ArpermaN. I think the word “Tribunal” in the next to the last
line makes it clear, just as Sir David says. First e would be con-
demned by the Tribunal and pass then, if there was no charge of any
additional crime, to -another court. This is to ‘condemn- him- for
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separate crimes in addition to the crime of membership in the organi-
zation. It would apply to a member of an organization which had
been convicted in the Military Tribunal.

Mgr. Justice JacksoN. I suppose the whole thing arises because of
a complication in our law that does not obtain in all systems of law.
Under our Constitution a person cannot twice be placed in jeopardy
for the same offense, and the purpose here, as I read it, is to make
clear that conviction of membership in the organization does not
preclude subsequent punishment for other offenses. It is really a
problem raised by the British and American law and perhaps not
by the other systems of law.

GeneraL N1r1TOHENEO. But it is said here “the punishment imposed
by the Tribunal”?. Would that mean that the person had been before
the Tribunal and had been convicted by it?

Sk Davip Maxwery, Fyre. I thought it referred to minor eriminals
who had not been before it. It was not clear to me what was in the
minds of the drafting committee. Perhaps Mr. Alderman would
explain.

Mr. ArprrmaN. In the previous articles we have provided, in the
case of the main Tribunal, that, if an organization is accused as
criminal, notice will be given for members to come in. This article
assumes one or more of such members have come in and subjected
themselves to the jurisdiction of the court and have therefore been
convicted of membership before the Tribunal. But later an occupa-
tion court finds one of them is guilty of murder. This provision
would allow him to be convicted for the murder, in addition to having
been convicted in the main Tribunal for his membership in the
organization.

GeNERAL NIEITCHENEO. Any person condemned by the Tribunal.

Stk Davip Maxwrerr Fyre. Certainly on that basis I agree.

Prorrssor Gros. Would it mean major war criminals?

Sk Davip Maxwrrr Fyre. It might be people who had responded
to notice given them to come in. It might be major or minor criminals.

Mgr. JusticE Jackson. We might have a case like Frank, who is
claimed to be both. We might try him and convict him before the
International Military Tribunal, and he would still be triable by the
Czechoslovakian authorities. The purpose of it, as I see it, is to save
that kind of situation where one might be guilty of both kinds of
crimes.

Sk Davio Maxwerr Fyre. Then we accept the Russian suggestion.

GeNeral NikrrcaENKO, Perhaps we can re-examine the wording
and put-it as we think it ought to be and come back to that.

Sk Davip Maxwerr Fyre. Now 13.

Mr. JusticE JacksoN. On 13, I wonder whether it should be “in
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hiding”, a term that might make us some trouble. I do not know how
we could prove that some person is in hiding. I should prefer “if
for any reason”, unless there is some reason for putting it in that way:

GevNeranL Nixircurnko. It is better as it stands. The wording
should be “in hiding” as the article goes on to say that in the other
courts for any other reason he could be tried in his absence; therefore
this question of hiding does not really confine the meaning of the
paragraph, and the paragraph is quite wide enough to carry any case
that may arise.

Mr. Arperman. Wouldn't it be better draftsmanship to say, “if he
has not been found”, and then you need not have any debate as to
what “hiding” consists of?

GenErAL NirrrcrENKO. The Soviet Delegation considers that the
present wording is better because it gives a definite example of the
conditions in which the man may be tried in his absence if he is in
hiding deliberately. If you use something like “if he has not been
found”, you may create an impression that they had not tried to find
him and had simply condemned him unheard without taking the
trouble to search him out.

MRr. JustIcE JacksoN. Under our rule of construction an American
judge might very well say “for other reasons” means only reasons
similar in character to “hiding”, and you are taking the risk of
limitation, as we see it.

GenErAL N1eITcHENKO. The judges who will be trying the case will
be special judges, and they will not be bound by the ordinary rules
and principles of the British, American, French, or Soviet judges.
They will certainly be able to draw conclusions. Although a national
judge might not, the international judge should find his way through
this.

SR Davio Maxwerr Fyre. If we put “for any other reason” instead
of “for other reasons”, that may help to exclude the difficulty.

Number 15.

GeneranL NIETTCHENKO, After the words, “Each Signatory shall
appoint a Chief Prosecutor”, the Soviet Delegation would like to add,
“to investigate the cases of the charges against the chief defendants
and to prepare the cases against them”.

Sk Davip Maxwrerr, Fyre. Which really is to put the heading into
the body of the agreement.

GeneraL NixrrceEnko. Instead of having the statement, “Each
Signatory shall appoint a Chief Prosecutor”, by embodying the head-
ing in the body.

Sir Davp Maxwern Fyre. Thaveno objection to that. Then isthere
anything on (a), (8), (¢), (),or () ?

Generar NierrcHENEO. There is a point about (¢). Is it necessary
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to have (¢) inatall? Would not 15 be sufficient without having this?

Str Davip Maxwerr, Fyre. The main point is, first, to help the Tri-
bunal by giving them something to work on, and second, to save time
because we don’t want to have the Tribunal when we get close to the
period of the trial spend a lot of time in the rules if we can agree
now on something that would be helpful to them.

Generarn N1grrcHENKO. In principle there is no objection.

Mr. Justice Jackson. Well, I repeat the point which was made
before : as against our own prisoners, we would not want the provision
if prosecutors were bound by a majority vote. What is the situation
practically about this? We have gone ahead trying to get our evi-
dence and to prepare our case. Many decisions have to be made in
the course of it. Yet no decision will have validity under this provi-
sion unless a third nation joins in it. 'We don’t want to interfere with
anyone else’s case against his prisoners, but we do want to be free
to use evidence we have been getting against prisoners in our captivity
whether others wish to or not. This is a very broad limitation on
each prosecutor, as it stands. It is so broad that it may mean a great
deal of misunderstanding. As we have pointed out, it does not
seem acceptable to us without the reservation which we made in ounr
memorandum [XXIX].

Stk Davio Maxwers FyFe. Is it a real matter of envisaging the pos-
sibility of disagreement in the final designation of the defendants?
It does not seem to me that the other (), (8), (¢), and (d) are likely
to cause much trouble by this agreement.

Mr. Justice Jackson. My first difficulty is with (a) because I do
not know what it comprehends, and I am always afraid of terms I
cannot understand. By majority vote all prosecutors are to coordinate
the work of individual prosecutors. Well, we have our way of doing
our work, and it may be difficult to coordinate. I find it difficult at
times to coordinate my own staff without trying to coordinate four
countries. I don’t think that (¢) is particularly troublesome, nor (d),
and I doubt that you will have any trouble about (%), but I don’t
know what the situation is as to defendants. I know in a pretty
general way what prisoners-are in the hands of the British and in the
hands of the Americans. Idon’t know what prisoners are in the hands
of the French nor of the Russians. I don’t know what personalities
they will ask us to deal with. But we have a considerable group of
people who we think come under this classification as major war
criminals. I think we have various listings running as high as 350
which the Judge Advocate General’s office has classified as such. Our
list runs into quite a number of people. I don’t want them left on
our hands. We have tried to group them to avoid more than one trial.
The complication is in trying to reach in a single trial a very large
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number of people, but we do not want to go through a large number
of trials if we can avoid it. _

Sk Davio Maxwery, Fyre. What is your suggestion, Mr. Justice
Jackson, as to the qualification of this?

Mr. Justice Jackson. I would restore the language of the former
draft. If you get into a situation where there is a tie among prose-
cutors and nobody has a majority, the case is stalled under this draft.
I cannot envisage leaving this in a position where we could be stalled.

Sir Davip Maxwerr Fyre. On this point T feel that I agree that
it is a theoretical possibility. I don’t think there is much reason for
disagreement in practice. That is my approach to the matter. I can-
not imagine myself fighting very hard for the exclusion of any of
the people I have had to consider so far, and, personally, I should be
prepared to agree to a majority vote, but I am very anxious that we
should not break down on this. I do not know whether the other
delegations have the proviso of the original American draft in front
of them.

Proressor Gros. I should like to support your views. We think
also that there might be some disagreement but cannot see why that
should happen. On the other side, we take the constitution of the
Tribunal as a combined operation, and we would like to add complete
cooperation between the four prosecuting officials to make it stronger.
The solution which is presented by the American draft would be only
in exceptional cases, and also, I might say, it would not be too good to
have two categories of persons on trial, one where unanimity would
appear and the other where there was dissent between the Allied
nations. It would also help the Germans in criticism of the work of
the Tribunal. They would say we were divided, and I should be in
favor of keeping the necessary staff cooperation because, if one or two
prosecutors are not ready, I think it would be better to wait for them
than to have one. It would be dangerous to have such a clause.

Proressor TraININ. We do not foresee any praectical difficulty any
more than the French member. He is quite convinced that in the
majority of cases all steps will be taken unanimously, but I do foresee
considerable difficulty if it is possible for only one of the prosecuting
officers to take charge of a case. The constitution of an international
tribunal is really composed of two parts, the investigation of the case
and the trial itself. Both the investigation and the trial are on an
international basis. Now, if it is permitted that the prosecutor repre-
senting one country could carry a case through himself, that com-
pletely destroys the international character of the whole case.

Sk Davip Maxwern Fyre. I was not quite clear on this. Did you
mean in the vote by which the Chief of Counsel should be able to bring
forward defendants?
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Proressor Gros. I am afraid to put it in the statute that one prose-
cutor could bring a person to trial because the trials in the main areby
the United Nations. We are pooling the war criminals and charging
them in the name of the whole United Nations. I would like to find
some phrases to meet the American delegate’s idea, but I am convinced
that it shall not be something that can be used immediately because one
or two prosecuting officers are not ready. If two agree, after discus-
sion by all, to include a defendant, he should be put on trial.

Sir Davip MaxweLL Fyre. I gather Professor Gros’ suggestion is
that, in the event of equality of vote after discussion on the part of
four Chiefs of Counsel, then the American provision would apply.

Mg. Justice Jackson. That would be satisfactory. I would not
want to do anything three of my associates are against, but I have been
worrying along preparing a case for several weeks now and do not
want to have to be delayed here too long.

GeNErAL NIITOHENEKO. There is another way out of it. The point
here is in regard to majority of votes, and the trouble would arise in
the case of equal split of that vote. We have accepted the principle
that in case of equal division of votes the chairman should be the
casting one. Would it be possible to introduce that conception into
this by arranging that the chairman of the prosecutors be the casting
vote in case of a disagreement?

Mk. Justice JacksoN. I think Professor Gros’ suggestion is a more
practical one because you might have a division over the choice of a
chairman. It seems to me his suggestion better meets all the re-
quirements.

Sir Davido Maxwern Fyre. I only regard this as a safety valve. I
should be most worried if I thought there were any real prospect of
disagreement, but I don’t think there is. But if we are having the
need for a safety valve, I would ask everyone to try to find one.

Proressor TratNIN. I follow any of the views expressed here. I
agree with the chairman’s view that any disagreement is quite unlikely
to happen, but there is this danger, that, if we accept the suggestion of
anything other than the majority vote, we would have in our charter
a clause which would have the effect of converting an international
tribunal into a national court, and the Soviet Delegation cannot under-
stand how we can possibly agree to allow the International Tribunal to
be turned into a national court in that way. It is for that reason that
I feel the solution would be to accept this proposal of giving the chair-
man of prosecutors a casting vote.

Jupce Favco. [Not translated.]

MRr. JosticE JacrsoN. I should not think its character as an inter-
national tribunal would be affected so long as the opposition to going
ahead could only prevail if coneurred in by two, as Professor Gros
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has suggested. That fear might be justified if one were to go alone.
It seems to me that the proposition of having a chairman in an informal
body such as this cast a deciding vote is likely to be impractical, and
I don’t know how you are going to rotate. The suggestion of Profes-
sor Gros seems a practical way out of a situation that I hope will not
arise. But wise draftsmanship anticipates the improbable as well as
the probable.

Sir Davip MaxweLL Fyre. I wonder whether we could try to find
a solution on the lines of the Soviet suggestion of a chairman’s cast-
ing vote. The real issue, as I see it here, is this: Suppose three people
are against prosecuting a defendant and one person wants to go on
prosecuting him. In that position it would be almost unthinkable that
only a general charge would lie and that it would be possible to deal
with it by a national court.

Mr. JusticE Jackson. I don’t know that that would quite meet the
difficulty if it ever arises.

Proressor Gros. It would be a change in the status of the war
criminals. Those people are still major war criminals. Some busi-
ness people should be included in the list of major war criminals,
and the French prosecutor would present a list of bankers, et cetera,
in Germany. If the three others refuse, your solution would imply
that those bankers or industrialists would be sent to France to be
charged there. That changes their status as major war criminals.

Sir Davip MaxweLL Fyre. As the agreement reads at the moment,
each signatory shall appoint a Chief Prosecutor for the investigation
of charges and the prosecution of the major war criminals. Then,
(), one of the purposes of the committee would be the designation
of the defendants by the Tribunal, that is, a selection before you go
to the Tribunal. Then, assuming that you have, for instance, a three
to one majority against the selection of your banker, for example, a
majority of the prosecutors decide he is not worthy of trial as a major
war criminal. The suggestion was that, if you put something at the
end of the agreement that would be without prejudice, you would
be carrying out the view of the majority, wouldn’t you?

Proressor Gros. I do not think that in such a problem you can
leave the casting vote to the chairman to say the man is a major
war criminal or is not. It is very difficult to comment on that.
Your suggestion gives us a practical solution of three against one,
but I wonder whether it gives a solution of two against two.

Stk Davip MaxwerL Fyre. Tam reminded that article 6 of the agree-
ment already provides that “Nothing in this Agreement shall prejudice
the jurisdiction or the powers of any national or occupation court
_ established or to be established in any allied territory or in Germany
for the trial of war criminals.” It is already covered.

781985—49——18
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M. Justice JacksoN. The difficulty of that is that, if you take the
banker as an example—for instance, Schacht, who is our prisoner at
the moment—he is either a big war criminal or nothing. If you take
him out from under this agreement, you have nothing to try him on at
all. Nothing except the common-plan or conspiracy theory will reach
that type of man, and, therefore, if you by a deadlock shove him out
of this Tribunal, you have shoved him out of the possibility of being
tried anywhere because you have no law to try him except under this
agreement,

GeNerar Nirrrcaenko. Referring to the example by Mr. Justice
Jackson in reply to Professor Giros, the example of Schacht—we are
of the opinion that whether we have this clause or not, the point is
that we have a provision for dealing with persons who organized or
incited or otherwise caused all these war crimes, who were the instiga-
tors of the wars of aggression, and who are, in fact, much greater
criminals than the minor people who carried out murders, ill-treatment
of prisoners, et cetera. Whether this provision is in this paragraph or
not, the agreement, as it is, provides for the punishment of these people,
of whom Schacht is a good example, and they would not escape because
of the wording of this particular paragraph.

To provide for the right of one or, in the case of equal division, of
two prosecutors to act on their own initiative, is to adopt a principle
which is contrary to the whole charter of the International Tribunal,
and it would follow from the contradictions of that principle that we
would have to introduce a whole set of rules, all of which would be in
direct contradiction of the principles on which the international body
isbased. The whole agreement and the charter arg based on combined
action, on cooperation between the Four Powers. Now, if we intro-
duce at one point in one paragraph a principle which departs from this
and allows the action of only one power independently, then we are
going completely contrary to the whole idea on which the charter is
based, and the introduction of that one exception would mean that a
whole series of regulations would have to be provided as to what would
be done when that happens. It is quite contrary to the whole spirit of
the charter.

If we take the practical case, the unlikely practical case, where no
agreement, is arrived at, article 6 of the agreement provides for the
trial by national courts, and in the unlikely case of your having three
of the prosecutors against the trial of one individual and a single
prosecutor in favor of it, article 6 would give that one prosecutor the
power to transfer the case to his national court for trial. It would
not automatically absolve a defendant in that case from being tried,
and the proposal that the Soviet Delegation now puts forward would
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in our opinion provide that in all. cases an agreement will be reached
by the casting vote.

Sk Davip MaxweLr Fyre. 1 feel that we have exhausted the use
of immediate discussion of it, and it would be a good point to con-
sider, as we may be able to find a solution. Therefore, I suggest we
leave this as a reserved point to come back to. Now, shall we take
the second part of 15—“The Chief Prosecutors shall individually, and
acting in collaboration with one another, also undertake the following
duties. . . .’ Is there any question on 15, paragraph 2%

GeNERAL NIkITCHENKO. The first point is this: we consider it better
as a matter of convenience to make the second part of this article into
a separate article. Number it as 16. As it stands now, the whole of
15 becomes lengthy and clumsy, and it would be easier if it were
divided.

Sk Davip MaxwreLr Fyre. 1 see no objection to that.

GeNERAL NirrrcEENKO. Coming to the very last paragraph of 15
as it stands, “It is understood that no witness or defendant detained
by any Signatory shall be taken out of the possession of the Signatory
without its assent.” The Soviet Delegation does not understand what
that is meant to cover.

Stk TEOMAs BarNes. Consider paragraph (a) above, “Investiga-
tion and collection of all necessary evidence” and (¢), “The prelimi-
nary examination of all necessary witnesses and of the defendants.”
Under this paragraph each of the prosecutors may act individually,
and that last paragraph was put in to prevent one of the signatories
from demanding the attendance or testimony of defendants in the
custody of another and obtaining their attendance without the consent
of the detaining country.

GenEraL NikrrcHENEKO. Does not that limit the application of
article 3 of the Agreement, “Each of the Signatories shall take the
necessary steps to make available for the investigation of the charges
and trial the major war criminals detained by them who are io be
tried by the International Military Tribunal”?

Sk Davip MaxweLL Fyre. It only means that both signatories must
agree. One signatory asks and the other agrees. It is difficult to
mention a case where one signatory would want to examine a witness
beforehand without the consent of another.

GeNEraL NixrrcHENKO. That is quite right.  'We agree. Does this
refer to the preliminary investigation or actual presentation at court?

Sir Davip MaxwerL Fyre. The preliminary investigation. There
would be no objection as far as I can see. Suppose the Soviet Dele-
gation wanted to send someone to ask a prisoner of ours some questions.
- We would arrange for questioning to take place at a convenient spot.
It would only be a matter of arrangement.
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GeneraL NixiTcHENEO. It is purely a question of drafting. The
words which are not clear are “taken out of the possession of”. It .
might be better to provide no investigation or the questioning of the
man without the consent of the holding signatory.

Sir Davip Maxwerrn Fyre. T can see the difficulty. Of course, “cus-
tody” means “being held in the custody of one power”. They would-
remain in the custody of the holding power, but all the facilities would
be offered.

GENErAL NIRTTCHENEO. Yes, it is quite clear.

Sir Davip MaxwerL Fyre. We shall keep the whole, then, and alter
the numbers at the ending. Now number 16.

Proressor Trainin. It is simply a question of more exactitude in
16 (b). Tt says, “to give any explanation which he may desire with
regard to the charges made against him.” “With regard toethe
charges”—in the Russian translation apparently he can talk about
anything he likes.

Stk Davip MaxwerL Fyre. Instead of “which he may desire with
regard to the charges made” we could say “which is relevant”.

Mg. JusTicE Jacrson. Should he be allowed an explanation? “Ex-
planation” would not have any legal meaning to me that you could
apply in confining it. He could make almost any sort of speech he
wanted to. It seems to me he should be limited to testimony as to the
facts rather than an explanation.

Mr. AipERMAN. “Statement” would be better than “explanation”.

GeneraL NixrroaeNgo. “Give testimony” instead of “give explana-
tion™.

Sz Davip Maxwerr Fyre. That is covered by (e), isn’t it?—
“through himself or through his counsel”.

Proressor TraiNiN. Apparently in point (¢) the word “evidence”
would not apply to verbal testimony.

S Davip MaxweLL Fyre. No, it would not.

GexeraL NigrrcaeENko. What does point (3) mean?

Sir Davip MaxwrLL Fyre. I should have thought it would be best to
confine () to the preliminary examination and to put “any prelimi-
nary examination . . . he shall have the right to give any expla-
nation . . . .” And in (e) the defendant shall have the right
through himself or his counsel to present his own or any evidence.

Now,number 17. I think this requires a certain amount of explana-
tion, because I notice it is bracketed. We shall deal with it point by
point. “The Tribunal shall have the power: (&) to summon witnesses
to the trial and to require their attendance and testimony and to put
questions to them . . . .” That is the equivalent of the Interna-
tional Tribunal’s making witnesses attend. “[(d) to require any de-
fendant to give testimony] . . . .” I think there is a difference
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in our systems. In England no defendant need give evidence in a
criminal charge. It isup to him. On the Continent he can make a
statement without being cross-examined. I understand that under
this code he must answer questions.

Jupnce Farco. He is interrogated like a witness. He can say what
he wants.

Sir Davip Maxwerr Fyre. It is not really adding a great deal. It
would actually be contrary to our ideas that a person should be forced
to give evidence if he did not want to, and, in addition, he could stand
mute if he liked. I would like to hear others’ views on that.

Mg. Justice JacksoN. Our system, like yours, would not permit us
to force a defendant to testify against himself. The constitutional
provision against compulsory self-incrimination would protect him.
That privilege is not known to the German law, as I understand it, and
not to some other systems we are using here. We would be willing to
adopt the Continental practice of making them testify, but, like you,
Y do not think it would accomplish a great deal and would not insist
upon it if the others disagree.

Proressor TraININ. The right of the prosecution and the court to
ask questions of the accused must be provided for, but there is nothing
at all to compel him to answer. I donot know of any law by which it is
possible to compel the defendant to answer questions, but the court
should be allowed the right to ask. They have the right to question.

Jupce Farco. We have the same view.

Mg. Justice Jackson. I feel that the possibility of a two to two
division is greater than we anticipated. Here we are now divided
two to two on a question of procedure.

S Davip Maxwerr Fyre. The Soviet would cover the Continental
point. The defendant may he asked questions by the prosecution, the
defense, or the court, but he is not bound to answer them.

Mgr. Trovanovsky. But that is provided for in number 24.

Mkr. ArpErMAN. The solution is to strike this clause out.

Sk Davio Maxwern Fyre. T believe 24 (f) covers the right to ques-
tion them, and we could strike this out here,

Mkr. Rorerts. That would suit me if we left it to the court.

Proressor TrainNiN, In article 24 it says that defendants and wit-
nesses may be questioned by the Tribunal, but it does not say anything
about the prosecutor questioning.

Stk Davip Maxwerr Fyre. If he does not give evidence, then the
court can answer the question.

Proressor Trarvin. The point is that the duties of the prosecutor
under the Tribunal are of such a nature that they differ entirely from

. the Continental system. The prosecutor has much greater powers
and, therefore, the Soviet Delegation considers that the prosecutor
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and the defense should have the right to question a defendant, but the
defendant would not be compelled to answer. _

Mkr. AipErmMaN. Why the defense? The defense could not represent
him unless the defense does what he asks him to.

S Davio MaxweLL Fyre. I feel there is no real difference between
us, but it is rather difficult to explain.

Mg. Justice Jackson. The question remains whether the defendant
is prejudiced by his refusal to answer. That is the real underlying
question—is silence like a confession ?

The Conference adjourned until Tuesday, July 17, 1945, at 2 p.m.



XXXI. Illustrative Draft of Indictment,
Submitted by British Delegation, July 17, 1945

DRAFT LIST OF DEFENDANTS AND
INDICTMENT

GORING, HESS, RIBBENTROP, LEY, KEITEL, KALTENBRUN-
NER, ROSENBERG, HANS FRANK, FRICK AND STREICHER.
[For consideration: Von Schirach, Sauckel.}

1. That between the 30th day of January, 1933 and the 8th day
of May, 1945 the defendants unlawfully conspired together and with
other persons to devise and carry out a common plan aimed at the
establishment of complete German domination of Europe and other
countries, which plan included and was intended to include and was
reasonably calculated to involve the use of unlawful means for its
accomplishment: To wrr

2. For the purpose and in pursuance of the common plan the de-
fendants organised in Germany large forces for the terrorisation and
elimination of dissent from or disagreement with the carrying out
of the plan, and for the suppression of the Jews and in particular, the
defendants established and maintained the Schutz Staffel, the Gestapo,
the Hitler Youth Organisation and the system of concentration camps.

3. The defendants repudiated and broke Clause  of the Treaty
of Versailles by the establishment of 2 Luftwaffe of which establish-
ment they gave official notice to foreign governments on the 9th
March, 1935.

4, The defendants broke Clauses and of the said Treaty
by reintroducing conscription in Germany and fixing the peace-
time strength of the German Army at some 550,000 men by Reich
Decree dated the 16th March, 1935.

5. That the defendants broke Clauses 42 to 44 of the said Treaty by
sending Armed Forces marching into the demilitarised Rhineland
zone of which notice was given to foreign Governments (namely,
Belgium, France, Great Britain and Italy) on the said date.

6. That having entered into treaties, pacts and agreements and
having given assurances in purported pursuance of the maintenance
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of peace with mneighboring countries the defendants broke such
treaties, pacts, agreements and assurances as hereinafter set out.

Treaty ete.

(a) Agreement with Schusch-
nigg, 11th July, 1936.

(6) Four Power Agreement con-
cluded at Munich on the 8th
September, 1938.

(¢) Non-aggression pact
Denmark, 31st May, 1939.

(2) Non-aggression pact with
Russia, 23rd August, 1939.

(¢) Assurance of neutrality given
to Yugoslavia.

(f) The Locarno Agreement of
1925 and assurances given
to Belgium on the 30th
January 1937 and 26th
August 1939.

(g) Assurance given to Luxem-
bourg on 26th August, 1939.

(%) Assurances given to Holland
on 26th August and 6th Oc-
tober, 1939.

[(¢) Poland]

with .

Breach
Invasion of Austria,
March, 1938.
Invasion of Czechoslovakia, 15th
March, 1939,

11/12th

Invasion of Denmark, 9th April,
1940,
Attack on Russia, 22nd June, 1941,

Attack on Yugoslavia, 6th April,
1941,

Invasion of Belgium, 10th May,
1940.

Invasion of Luxembourg, 10th
May, 1940.

Invasion of Holland, 10th May,
1940.

7. In breach of Article 1 of Hague Convention No. III of 1907,
, in pursuance of the common plan and otherwise in

breach of International Law, the defendants launched a war of ag-
gression against and invaded the countries mentioned in paragraph 5
of this indictment on the dates set out in the column headed “Breach”.
8. In the course of the wars commenced by the invasions mentioned
in the two preceding paragraphs hereof, the defendants committed
violations of the laws and usages of war contrary to article
and of the Land
Warfare Regulations attached to Hague Convention No. IV of 190 ,
and further carried on such wars in a manner which was necessarily
calculated to involve wholesale and atrocious breaches of the said laws
and usages of war by performing and doing acts of which the fol-
lowing are typical examples: '

(@) The defendants imprisoned nationals of occupied countries in
concentration camps and prisons and there used them for forced
labour, ill-treated them and annihilated them: and in particular,



DOCUMENT XXXI 261

at the establishments set up at Belsen, [Ravensbruck] Buchen-
wald, Maidanek, Auschwitz [Wught] [G in Nor-
way] and Natzweiler.

(3) The defendants used torture and in particular, at the establish-
ments mentioned in the last preceding paragraph, and at Breen-
donck and at in Paris.

(¢) The defendants deported civilian nationals from every occupied
country for the purpose of forced labour and for other illegal
purposes.

(d) The defendants ill-treated and murdered the civilian popula-
tions of occupied countries.

(¢) The defendants inflicted general penalties on the nationals of
occupied countries, including the destruction of civilian com-
munities, towns and villages: and in particular, Lidice, Oradour-
sur-Glane and Kraguevacs.

() The defendants adopted a policy of murder and ill-treatment of
prisoners of war.,

(9) The defendants adopted a policy of wholesale plunder of occu-
pied countries.



XXXII. Minutes of Conference Session of
July 17,1945

Str Davio MaxwerL Fyre [presiding.] We were discussing para-
graph (5) of number 17—“[to require any defendant to give testi-
mony]. . . .” [XXVI]

GENERAL NIRITCHENEKO. One point is not quite clear. If the defend-
ant does not want to answer, then neither his own counsel nor the
prosecution can examine him. It is only the Tribunal, and it does not
appear how the Tribunal will enter into the interrogation.

Stk Davip MaxweLL Fyre. If he does not give evidence, does not
want to answer, then, as I understood 24 (f), the Tribunal may put any
question to any defendant—the Tribunal would simply make the de-
fendant, say Goring, stand up in the dock and ask him any questions.
He cannot be forced to answer.

GeEnEraL NirrrcHENKO. The second point concerns the order of in-
terrogation. It would seem better if the Tribunal should be the first
to interrogate and should ke followed by the prosecution and the de-
fendant’s counsel.

Sk Davio Maxwers Fyre. If you will look at 24 (d), after the pros-
ecution have made their opening statement, the Tribunal “shall ask
the prosecution and the defence what evidence (if any) they wish to
submit to the Tribunal and the Tribunal shall rule upon the admissi-
bility of any such evidence.” And (e¢): “The witnesses for the prose-
cution and for the defence shall be examined and may be cross-exam-
ined in each case by the other side.” Now, we envisage that both the
prosecution and the defence would first of all explain the purpose of
their witness, and at that point the counsel would know as to all his
evidence—what it is going to be. Then we thought the other side
could test the evidence, after which the Tribunal, having had it placed
before them by both sides, would have the right to ask any questions
and clear up points for itself. That is the system as we thought of it.
It was difficult to do it otherwise with all evidence because the Tribunal
would not know what any witness was going to say.

GeNErAL NIEITCHENEKO. It is assumed that it will be a question of
asking for permission to call additional witnesses. The original wit-
nesses will be interrogated beforehand and before the Tribunal will
know what they are going to say. But if additional witnesses were
called at the request of both sides or either, it would be necessary for the
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two sides for counsel to interrogate first so as to know what those addi-
tional witnesses have to say.

Str Davio Maxwers Fyre. Of course, it would not be necessary to
call a witness to put in the result of his interrogation, the statement he
made on the interrogation. I think we would have to discuss how it
should be done. But in the ordinary way we would call the officer
who had interrogated the witness, and he would say, “This is the state-
ment made on the interrogation.”

Proressor TrarNiN. In essence, we are quite in agreement with this
proposal. We quite agree that the defendant must be interrogated
by the two sides and by the Tribunal. The only difference is that the
order, we think, should be on the line of authority, and in this
the Tribunal has the highest authority and should be the first to
interrogate.

Junee Favrco. That is also my thought.

Stk Davio Maxwers ‘Fyre. That does not apply to witnesses whose
testimony is not before the Tribunal.

GeNERAL NigrrcueEnko. As far as additional witnesses are con-
cerned, they should be first of all interrogated by the side that asked
that they be called. If called at the request of counsel, then counsel
interrogate first, then the prosecution, and ultimately the Tribunal.
If called by the prosecution, then he sheuld be interrogated first by the
prosecution, to be followed by counsel and then the Tribunal.

Srr Davio Maxwerr Fyre. I think it still puzzles us a little because
the Tribunal in Britain rather rely on counsel to bring testimony out,
but the Tribunal is in command all the time. When counsel is asking
questions, the Tribunal can interrupt and ask questions on its own.
Now the Tribunal can ask questions all the time. They can stop us
at any moment and ask us to clear up any point. That is our system.

Proressor TraiNIN. We share your point of view, but our sugges-

tion is that we believe the Tribunal should interrogate and ask ques-
tions whenever it likes. It can always interrupt to ask questions.
" Sk Davio Maxwerr Fyre. It seems to me that that is a point that
we could settle as we go along, as we all recognize the Tribunal is
complete master of the sitnation. But I would like, if we could, to get
back to the point that we were discussing yesterday. Would the
Russian and French Delegations be prepared to do without questions
being asked at the trial by the prosecution of a defendant who did not
give evidence ?

GexErar, NigrrcaEENKO. It would not be necessary to write down
in the charter anything about the rights of the defendant not giving
answer, because, if he refuses to give answer to the prosecution and to
the counsel and to the Tribunal, nothing is to be done, and therefore
we do not think it would be necessary to point it out in the charter.
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But as regards the rights of the prosecutor to interrogate, that is very
important. If we do write anything about the defendant’s right not
to answer, then it would look as if we were preparing the ground for
him to do so, and, if he knows about it, he will take advantage of it
and refuse to answer. Therefore it is not necessary to mention it.

Sk Davip MaxwerrL Fyre. I am suggesting we cut out 17 (b).

GENEraL NikrTcHENEKO. It is suggested to put 17 (b) in this form:
“to interrogate any defendant”.

Mg, Jusrice JacgsoN. I suppose the real question is what happens
if he declines to answer. No inference in our courts would be drawn
against him for refusal. I assume this means, however, that, if he
fails to answer, it would be harmful to his case.

GeNrRAL NigrroreNxo. No, it is not so. Actual refusal to answer
would not be against him.

Stk Davipo MaxweLL Fyre. So much the better.

Gexeran NirrrcHENEO. If he refuses to answer, it is not against
him. Tt is estimated the Tribunal might consider that his refusal to
answer means he does not want to give an answer, and eventually silence
means consent. It may be considered by the Tribunal one way or the
other.

Sir Davip Maxwerr FyFe. You can draw an inference from his
refusal?

GENERAL NIKITCHENEO. It is up to the Tribunal as to whether the
Tribunal will consider the refusdl.

Sir Davip Maxwerr Fyre. T am disposed to accept that for the
reason that, as Mr. Justice Jackson mentioned yesterday, under the
German law it is a recognized procedure, and we adopted it at Saarr
[Supreme Headquarters Allied Expeditionary Forces] with a slight
modification when we were getting our occupation courts set up.
Speaking for myself entirely, I accept the suggestion proposed by the
Soviet Delegation.

Now (¢), “to require the production of documents and other evi-
dentiary material”. That is a power that is given to all municipal
courts, and we suggest the Tribunal shall have it.

Now (d) “to administer oaths”.

GENERAL NIRITCHENKO.—Wwho has to give the oath, because here
there are witnesses mentioned and the defendants, and the defendant
does not take an oath. Therefore, it is necessary to make it clear by
saying that it refers only to the witnesses.

Sie Davipo MaxweLL Fyre. I agree—only to witnesses.

(e), “to appoint special officers of the Tribunal to take evidence and
to make findings”, et cetera. The main purpose is that, if certain
evidence had to be obtained from distances during the trial, the Tri-
bunal could send an officer who could take evidence at a distant place
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and report to the Tribunal. That officer could report on the truthful-
ness of the witness, et cetera.

Proressor TRAININ. It seems to me th1s paragraph is not very clear.
It seems the Tribunal is delegating its supreme powers to somebody
else, which is not permissible at all. Therefore, my position is that
this should be transferred from the charter to the rules of procedure,
because there it would be simply a technical matter while, if it is in
the charter, it might sound like a question of principle.

Stk Davip Maxwerr Fyre. The only thing worrying me is the ques-
tion of whether the Tribunal would consider it has power to send an
examiner unless we give the power in the charter.

Proressor TramniN. The rules of procedure do not contain anything
that might contradict the contents of the charter, and in the charter
there is nothing to mean that the Tribunal has no right to give such
instructions.

Mz. Justice JacksoN. I do not think a trial would be workable, or
easily might not be, if the court did not have power to send a master
or special officer to take evidence. Such a situation is entirely con-
ceivable under our type of trial; it could not arise undoubtedly under
the Soviet type of trial, where the case is largely made before the trial
starts. But in our procedure, unless you can send out a master who
could obtain evidence on some issue, it might become unworkable.
We are dealing with unprecedented issues here.

Sk Davip Maxwery Fyre. I don’t think Professor Trainin is ob-
jecting to the power. AsT understand it, it would be inherent under
the rules of procedure.

Mr. Justice Jackson. It is not inherent because this court has no
inherent power; all must be conferred upon it. It cannot acquire power
by its own rules.

Proressor Tramvin. It seems to me that a certain way out of the
difficulty could be found. Taking fully into consideration the views
expressed by the British and United States Delegations that something
should be said in the charter on this point, perhaps it would be possible
to combine 17 (¢) with 17 (&) and simply say in subparagraph (a)
“to some witnesses in the trial”, and that in separate cases for technical
reasons the Tribunal may instruct special officers to go out to investi-
gate and interrogate, et cetera.

S Davip Maxwerr, Fyre. Yes, I think something on these lines
would meet the situation.

Jupse Farco. I think it is only during the trial that they would have
the power. Before the trial the investigator makes the investigation.

Mgr. Justice Jackson. You see that points up a fundamental differ-
ence between your system of procedure and ours. The evidence,.in
order to be evidence in our system, would have to be produced before
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the Tribunal itself or some master representing the Tribunal. The
fact that the prosecutors get and examine the evidence would not be
sufficient to bring it to the attention of the court. Therefore, under
our system, unless the evidence were taken before a master representing
the court, it might not be admissible. Now the importance of this, as
I see it, in a case as widespread as this is that we might have an inci-
dent in France, another one in the Netherlands, another in Belgium,
that needed to be proved in order to make a point. The court cannot
attend at all those places, but the master could be sent to get that
material, and it would be admissible. I should hate to see the power
confined to the period of the trial. .

Jupee Favco. Before the indictment is lodged, the Tribunal would
not know what it is all about; so how could it, before the trial begins,
send its officers to be present at interrogations?

Mr. JusticE JacksonN. They do not have to in our system. If we
were preparing a civil case in one of our courts and certain evidence
needed to be taken in a distant land or where the court had no juris-
diction or witnesses could not be moved because of illness or something,
we would simply go to court on notice and make a showing that we
had relevant evidence in such a place and needed a master to go before
the trial, to go and take the testimony of the man who is ill and—as
‘there may be danger of his dying—in order to perpetuate that testi-
mony. Masters are used in a variety of situations under our system,
but it all goes back to the fact that our trial requires the production of
all documents and oral testimony before the court. It does not matter
if you have bales of evidence in your files, it is not before the court until
it is produced in open session. Without that you haven’t a trial that
will be recognized in the United States, or, I dare say, in Britain.
That is our difference here. We are used to pursuing different systems.

Se Davip MaxwerLn Fyre. We all desire to rely on the Tribunal
as being the governing body, and I suggest we might meet the point
if we put in (e) “to order evidence to be taken by special officers

. in cases where the Tribunal think fit to adopt the course.”

Mr. JusTice Jackson. Mr. Alderman suggests that perhaps it is not
clear that in such a case the examining of the witness is not done by
the master himself but the two counsel for both sides go and the mas-
ter receives the evidence and reports it. He does not have to conduct
the investigation as under your system he would.

Proressor Trainin. This proposal introduces certain complications
in the whole construction of the Tribunal. The construction of the
Tribunal would be this, that the prosecution prepares the case fully
and then the case is heard by the Tribunal. This proposal introduces
an intermediary stage, that is to say, that the prosecution prepares the
case, and then, before it is heard in the Tribunal, the Tribunal acts
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as such before actually hearing the case. It seems to me that when we
are dealing with war criminals such a complication, such an inter-
mediary, should not be advisable.

Mz. JusTtice Jackson. Is it contemplated that the procedure set
up in this agreement, as it now stands, adopts for the purposes of this
trial the practice that the case shall be completely made by the prose-
cution and not be entirely heard by the court in open court?

GexeraL NixrrcuENEo0. The indictment, of course, would be heard
by the Tribunal and all the evidence checked in the Tribunal session,
but it is the Tribunal that would check the evidence and not persons
empowered by the Tribunal.

The Tribunal would have the right to interrogate the witnesses
once more. It would be left with the Tribunal either to believe the
evidence given before the prosecution or not to believe it and to inter-
rogate the same witness once more in order to check his first evidence,
then to call additional witnesses, to consider all the documents and
so on, generally to go into all the details of all the material which is
before the Tribunal in order to decide whether the accused has com-
mitted a crime or not. B}

Mg, JusTice Jackson. Is it contemplated that all the prosecution’s
evidence must be submitted with the indictment ?

Generarn NrxrroaENKo. I think we have all come to the conclusion
that the indictment, all the evidence, all the documents, everything
concerning this case, should be passed on to the Tribunal. It is in
subparagraph (d) of article 15.

Mg, Justice Jackson. Well, I was afraid that was the interpreta-
tion that was arrived at by the different delegations on the instrument,
and I must say we could not accept that system as carrying out our
idea of a trial. I think that, when the indictment is submitted, with
it can be and should be submitted as much important documentary
material as possible, but the calling of witnesses in open court is abso-
lutely essential to the rules of a trial. Our people in the United States
would not understand anything less than that as a trial.

Generar NixrrcaENEO. There is no question about witnesses being
interrogated.

Mz. Justice Jackson. Well then, how does it work if all the evi-
dence must be submitted with the indictment, what do you call them
for? I do not understand. What I had supposed we had agreed by
this language was that we would put such documents as it is convenient
to put in with the indictment, but that we would in open court prove
our case.

GexeraL Nierrcuenko. If you will allow me, I shall have to take
‘about five minutes of your time to explain to you how we visualize
the two stages—the preliminary work of the prosecution and the ac-
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tual hearing of the case in the Tribunal. If there are any questions
after that, then we might discuss it. :

First, the prosecution interrogates the accused and the witnesses
and collects all the documents which testify that such and such acts
have been committed. When the prosecution has carefully examined
and checked those documents and when the prosecution considers that
the whole of evidence and of the documents is of sufficient importance
to prepare an indictment, that indictment is made and presented to
the Tribunal. The accused are informed of all documents with which
they are to be served so that they can consider the documents and pre-
pare their defense.

After the indictment has been properly prepared and confirmed
by the Chiefs of Counsel, that indictment is passed on to the Tribunal
together with all the material confirming it, the material on which
it is based—that is to say, all the documents referring to the case, all
the protocols, all examination of witnesses referring to the indict-
ment. All that is handed over to the Tribunal. After that the case
is heard in open court in the presence of the accused, if he is present,
or in his absence if the court decides the court can decide in his
absence. In the presence of all the witnesses and then during the
hearing, the accused and the witnesses are examined again. Perhaps
additional witnesses would be called and be examined as well, and all
the documents are announced and made known and considered from
the point of their reliability. Then the Tribunal in open court hears
what the witnesses and accused can say in favor of and against the
accused. Only after everything has been heard, examined, and made
known—after that only—the Tribunal can arrive at its judgment.

Let us admit the possibility of a case when the accused first admits
his crime, and then in open court denies and says he never committed
the crime and was not even on the spot when it was committed. At
first the Tribunal will again interrogate the accused by reminding him
of his own admission of the crime, then call witnesses who will prove
he was at the particular spot and had committed the crime, and also
present all available documents. Tt is quite possible that after that
the accused will be compelled to admit his crime.

I wanted to emphasize that there should be an open court, open to
the public as well, and during the hearing everything that would be
said by the accused or witnesses would be heard by those present, by
the public and the newspaper correspondents, so that they could
follow in all details all the proceedings.

MRr. Justice Jackson. The trial that is contemplated here would be
the same kind of proceeding then that the Kharkov trials were.

GexeraL NirrrcHENKO. Not exactly the same because in the charter
We are preparing there are certain points which make the procedures
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somewhat different from those adopted in Kharkov. According: to
Soviet law, the prosecutor is the first to interrogate, while hele it
appears the counsel calling the witness is the first. Secondly, the
opening statement of the prosecutor is not known in the Soviet law
at all. So there are certain differences.

Mgr. JusTicE JacksoN. But essentially it is the same procedure—the
same method of proceeding except for those small variations.

Proressor TraiNIN. The differences are not so small as they seem to
be. For instance, according to the Soviet procedure, the prosecution
and counsel are exactly on equal footing in the case while, according
to the charter, the prosecution has definitely the predominant part
to play during the case; and although that is contrary to the Soviet
legislation on this subject, we decided to accept it simply because that
is the usual procedure in England and the United States and there-
fore it is more widely known.

Sk Davip MaxwerL Fyre. I wonder whether General Nikitchenko
would look at paragraph 24, as I thmk it would be the easiest way. Is
that accepted?

GeneraL NikircHENEO. It should be added here that the prosecu-
tion can interrogate both the defendant and the witnesses as in the
proposal. Otherwise, it is quite acceptable.

Mg. Justice JacksoNn. I think it is very important that we do
not come out of here with 2 document which some construe one way
and some another. If we adopt a system that we both understand,
I do not think it is so important what it is. I by no means insist that
ours is better than anyone’s else, but it is important we understand
so that there is no future disagreement causing us to spend a lot of
trial time in controversy. I would like to refer to the draft of indict-
ment which was presented by the British conferees [ XXXI], which
is the thing in our procedure which would initiate the case. That
would be filed with the court and is all that the court would know
about the case until the day of the trial. Now this, of course, is a
rough proposal. It might have a great deal more than this in it. I
speak with very poor knowledge of British criminal law and some-
what imperfect knowledge of our own, but, generally speaking, we are
not supposed to plead our evidence. The purpose of the indictment in
our system is to inform the defendant, not what evidence is against
him, but what ultimate charge he must meet. I would be quite happy
to see a good deal more evidence put in an indictment than is suggested
here, but if we are to bind ourselves to the proposition that all evi-
dence must be put into the indictment, it is an entirely new concept
for us to operate on, and I must say I do not understand how it would
work in a case like this where we will not have our evidence fully in
hand at the time of indictment.

781985—40— 19
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Prorrssor Gros. Add to that the adoption of article 15, paragraph
(&), where it is said, “The lodgement of the indictment and the accom-
panying documents with the Tribunal.” That was a sort of com-
promise between the American conception as it has been explained by
Mr. Justice Jackson and the French and Soviet conception, which is
different. We would be shocked by the idea that the prosecutor would
come out of the blue with evidences which are completely unknown
until the moment of the trial. I do not see such a difference in prin-
ciple in what has been said.

Sir Davip Maxwerr Fyre. Along the same lines, in our system—I
do not know whether this is the same in the United States—we have
a preliminary hearing before a magistrate, and at that hearing the
prosecution call all their witnesses and put in all their documents.
It is obvious that the court, the judge who is going to try the case,
knows what the case will be, kmows the evidence, and sees the docu-
ments, and so do the defendants. But, if the defendant pleads “not
guilty”, the whole of that evidence has to be heard again by the court,
and you can supplement it by calling further witnesses.

Proressor TraiNiN. I am very grateful for this reminder, but what
we mean is this: there cannot be any intermediary hearing of the case.
That is to say, first of all, the whole case is investigated and then must
be tried by the Tribunal as such, and, if any intermediary stage were
had, that would complicate the whole thing and bring about undesir-
able results.

Stk Davip Maxwrrs Fyre. I was only explaining our brief, which
does lead us to say that the Tribunal and the accused should see a
number of documents beforehand as explained in 15 (d). I do not
know whether Mr. Justice Jackson would explain any difference, but
I shonld have thought the adaptation for this purpose would be that
we should lodge with the indictment as many documents as possible—
for example, treaties and official examinations by various countries—
that these should be passed on to the defense, but then we should call
all the evidence at the trial, call all the witnesses we wanted or any
people who had to explain the documents. I should like Mr. Justice
Jackson’s idea, as I do not know whether you have the same system.

Mgz. Justice Jackson. Well first, of course, before I discuss the
American usage, let me say I am not insisting upon any American
system. One purpose of having a military tribunal was to be able to
adopt the best from all systems. Secondly, I supposed this provision
represented a compromise between the common-law system and the
Continental system so that the indictment would embody a large part
of the case but not necessarily all of the case. Our practice is difficult
to explain because we have 48 States and some of them proceed under
the common-law system and some by code systems, but, in general,
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after a prisoner has been arrested, he is to go before a magistrate, at
which point the prosecution must make a prima facie case for holding
him for the grand jury. Then in most States we have a grand jury
which is drawn by lot and is a secret body, and that inquires into the
case. Noman can be put to trial for a major crime unless he is indicted
by a grand jury of his neighbors—at least 16 present to make a quorum
in most States—and 12 must concur in the indictment. Then this
indictment is presented by the grand jury in much the form of the
British indictment. It may be in somewhat more detail. The first
the court really knows about the evidence in the case is when the whole
case must be presented to the court as if you never heard it before. I
think the observation that Professor Gros has made to us at times—
that ours is perhaps a more combative and sporting system—is prob-
ably true. I am not arguing for its merits. I think there is great
merit in your system, and in ours, and ours is abused sometimes by
prosecution and sometimes by defendants. But we must find some
middle ground here. I had hoped that we had done it by the lan-
guage used by the drafting committee. It seems to be quite appro-
priate in this kind of case that we use much of the Continental pro-
cedure; Certainly it is appropriate to use with the Germans, for that
is their system as I understand it, and we are quite willing to go a
long way toward the adoption of it. But we could not agree that the
taking of evidence virtually ended with the indictment, so far as our
presentation of proof is concerned.

Sk Davip Maxwers Fyre. It seems to me there are two points, and
I think we are agreed, but we ought to make them quite clear. On the
one hand, Mr. Justice Jackson accepts that in this case the indictment
will be accompanied by all possible documents such as treaties, public
reports of atrocities, and the like—that these will be passed to the Tri-
bunal. That is what the Americans are conceding toward the com-
promise of the system. On the other hand, the French Delegation
agree that at the trial all evidence will be called, but, as suggested in
paragraph 24, the prosecution can put in additional documents if any
have come to hand or seem desirable at that time. It seems to me that
with these two compromises we have married the two systems. Isn’t
that the reality, Mr. Justice Jackson?

Mr. Justice JacrsoN. Yes, I think it is. I would like to ask
whether in the Continental system during preparation of documents
accompanying the indictment the defendant has any representation,
that is to say, in examinations of witnesses. Is the defendant repre-
sented in preparing that case or is it just the prosecution %

Stz Davip Maxwery, Fyre. Ishould have thought the defendant was
not represented at the preliminary. That is for the prosecution, but
the prosecutor should supply the defendant with a copy of the exami-
nation.
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It seems to me, gentlemen, that on that basis we are in fact in agree-
ment and that this is a matter of words. Perhaps the drafting com-
mittee could make our words clearer. I wonder whether on that we
could return to a very minor point on 17 (g), which is simply the
appointment of court officials. “Marshals” is a particularly British
thing. When our country was more disturbed, the judge on circuit
used to have a bodyguard and the marshal was captain of his body-
guard, but in ordinary times he is more or less a secretary. I take it
we may use some other term.

Proressor TraintN. In substance there is no difference at all, but
perhaps it would be better to combine (g) in (a).

Mg. TrovaNovskY. (e) with (g), not (a).

Mg. JusTice JacksoN. May I ask, is it the sense of the other dele-
gates that we should abandon (e) %

Siz Davipo Maxwers Fyre. No, (¢) and (g) combined.

GeneraL Nixrrcaenko. The Soviet Delegation does not think this
would quite fit in.

- MR. JuUsTICE JACKSON. Are we going to appoint and use masters in
this, or can’t we use them? It makes a great deal of difference in the
scope of our case. If we cannot use masters in the assembling of this
proof, I think it makes a good deal of difference with the line of prep-
aration we have thought of using and whether we come out of here with
a workable plan or not.

Sz Davip Maxwrrn Fyre. I thought we had agreed that we could
use masters. The point Professor Trainin makes is that the technical
nature should be stretched. It should not appear to be delegation of
the powers of the court. I just wanted to find words to indicate that.

Is there anything on number 18% There is a question in (), “take
strict measures to prevent any action which will cause unreasonable
delay. . . .”, et cetera. What I gather was in the minds of the draft-
ing committee was that you dg not want these trials to become a plat-
form for Nazi speeches. That is what we want to rule out. On the
other hand, we don’t want to use words which would seem to prevent
the Nazis making their defense. I should have thought that, if we put
in “to rule out irrelevant issues and matter of any kind whatsoever”,
that would meet the point. Cut out the words in brackets.

Mr. Trovawovsey. The last part would be deleted.

Sk Davip MaxweLn Fyre. I agree.

GeNeraL NixrrcHENEO. When the charter was considered in the
committee and in discussions that took place here before the committee
took over the matter, the- Soviet Delegation were always stressing the
necessity of preventing the accused having the possibility of using the
trial for propaganda because it is quite possible that the accused would
like to become the accusers in the course of the trial. Therefore, the
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Soviet Delegation thought it right to alter this particular sentence
dealing with measures to prevent such action and attached considerable
importance to the point. To make it impossible for the accused to use
the trial for a platform for propaganda and accusation but in order to
arrive at a unanimous decision as soon as possible, the Soviet Delega-
tion are prepared to accept the suggestion and omit the last sentence,
seeing that the other delegations think that sentence might diminish
the authority of the Tribunal.

Sie Davio MaxweLL Fyre. We are grateful for the omission.

Mgk. Justice Jacrson. I want to say I am entirely in sympathy with
the purpose of the Soviet Delegation in suggesting this sentence, al-
though I could not be happy at the use of the sentence asitis. I think
we should give a little thought to whether this purpose can be accom-
plished by some other means. There is a very real danger of this trial
being used, or of an attempt being made to use it, for propaganda
purposes, and I should like to make a suggestion as to what seems to
me a weakness in the original American proposal that would help over-
come this difficulty. It seems to me that the chief way in which the
Germans can use this forum as a means for disseminating propaganda
is by accusing other countries of various acts which they will say led
them to make war defensively. That would be ruled out of this case
if we could find and adopt proper language which would define what
we mean when we charge a war of aggression. Language hasbeen used
in a number of treaties which defines aggression and limits it in such
a way that it would prevent their making these counteraccusations
which would take lots of time and cause lots of trouble. It seems to me
that, if we make a study of treaties which have defined “war of aggres-
sion”, we can confine our charge against them to-a physical act of at-
tack—and that is the crime, the attack. We might consider one or two
definitions used heretofore.

Str Davio Maxwers Fyre. In preparation for paragraph 6.

Mze. JosticE JacksoN. Yes, I think it should go in paragraph 6, but
it limits the possibility of propaganda. For example, here is a defi-
nition used in the treaty signed at London on July 8, 1988, by A fghan-
istan, Estonia, Latvia, Persia, Foland, Rumania, Turkey and the
U.S.S.R., which was apparently worked out with great care:

“Arriciz II. Accordingly, the aggressor in an international con-
flict shall, subject to the agreements in force between the Parties to the
dispute, be considered to be that State which is the first to commit any
of the following actions:

“1. Declaration of war upozi another State;
‘2, Invasion by its armed forces, with or without a declaration of
war, of the territory of another State;
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“3. Attack by its land, naval or air forces, with or without a declara-
tion of war, on the territory, vessels or aircraft of another State;

“4, Naval blockade of the coasts or ports of another State;

“5. Provision of support to armed bands formed in its territory
which have invaded the territory of another State, or refusal, notwith-
standing the request of the invaded State, to take, in its own territory,
all the measures in its power to deprive those bands of all assistance
or protection.

“Arrricre ITI. No political, military, economic or other considera-
tion may serve as an excuse or justification for the aggression referred
toin Article IT. (For examples, see Annex.)”

These definitions would foreclose what they are apt to attempt
because they are going to say for propaganda purposes, It is true we
made an attack, but there are political and economic situations which
were our justifications.” And that may have to be litigated. There
are other treaties which we could consult for perhaps other definitions.
We will try to get them all together and think it would be helpful.

Sm Davip Maxwers Fyre. I am very grateful to Mr. Justice Jack-
son and am sure it will be helpful to have them to consider.

Has anyone anything on 18 (¢) ? Then 19 or 20.

GeNErAL NxrrcaENEKO. Perhaps the Russian translation of 20 is not
correct, but as it reads it appears as if the Tribunal should require the
defendants to convince the Tribunal of relevance of evidence. That
is a rather tricky thing and the defendants may not succeed in doing
so, and therefore it seems that the wording should be altered somehow
to make it clear as to what is meant.

Mr. Trovanovsky. Perhaps to say “to prove to the Tribunal”.

QGenerar, NixkitcHENEO. It is suggested that it should be the
Tribunal which requires the defendants to state convincing arguments
in favor of relevance of any evidence.

We agree with the idea of this paragraph; that is to say, the defend-
ant should not be allowed simply to ask for presentation of such and
such documents or witnesses. He must present sufficient arguments to
support his request. It is suggested that the Tribunal shall be required
to be informed of the nature of the evidence before it is offered so that
they may rule upon its relevance. Perhaps a new draft should be
presented at the next meeting.

S Davip Maxwerr. Fyre. There is no difference between us in
essence, merely a question of finding the words. Shall we pass to
21 227

Number 22, I think, is important because that would allow the
smaller Allies to present us with official reports which might be useful.

Mg. JusticeE JacksoN. But how do we stand about the indictment
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as to probative value? As I understand it, this recognizes the proba-
tive value of the indictment, which under our system, of course, has no
probative value. In other words, it is an adoption of the Continental
system as to the probative value of the report of the prosecutors, and
I really think that, if we are going to adopt it, we ought to adopt the
Contingntal system candidly so I can say to my people, “We are trying
Continentals and trying them by the Continental system.”

Proressor TraiNiN. The indictment has no actual probative value.
It is only one of the elements to prove a case.

Proressor Gros. There are two things not clear in 22. One is evi-
dence used by whom? By the prosecufion commission or the Tribu-
nal? It should be said. _

Prorrssor TrainiN. Perhaps not only prosecutors but counsel for
the defense.

Proressor Gros. We must ask the commissions to send their
reports.

Proressor TraINiN. It is to point out to whom the national com-
mittees shall send their documents. The whole purpose of this para-
graph is simply to show that the documents received from the national
commission will have exactly as much value as evidence as the docu-
ments prepared by the prosecution. That is the whole point, simply
to say the Tribunal itself will consider their value on receipt of them
just as they will value any evidence introduced or entered in the
prosecution.

S Davip Maxwerr Fyre. Could we have that suggestion again?

Mr. Trovawovsky. “ .. shall be received in evidence by the
Tribunal and given such probative value as the Tribunal shall decide.”

Proressor TRAININ. The chairman pointed out in the beginning that
this article is important. Therefore why change it? As it stands, it is
quite clear.

Stk Davip Maxwers Fyre. I thought it was not clear and we were
trying to clarify it.

Proressor TraiNIN. Of course, what value would the documents
have if they have no value? And therefore every docuiment which is
presented to the Tribunal has sufficient value to be considered. Then
the Tribunal would consider what the value is, to say whether they
are of sufficient evidence or not.

Sk Davip MaxwerL Fyre. That was what my words were trying
to make clear—that they will be received in evidence and then the
Tribunal will attach the value. Or they would have the same proba-
tive value as the acts of the committee.

Mz. ArprrmaN, We never decided what probative value those acts
would have.

Generan NIETTCHENKO. Just as indefinite, but equal with the
documents.
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Mgr. Jusrice JacksoN. The difficulty with this provision, as I see it,
is that after all we must have words here that mean something before
us. To me this is like making a promise that is bound to be broken.
We cannot say it has the same value as something having no value,
without leaving ourselves open to suspicion. We all agree that an
indictment has no probative value and to say that the War Crimes
Commission’s report shall have the same probative value, or the same
value as something that has no probative value, is a use of English
that I don’t know how we could ever explain to our profession. I
couldn’t. What we need here is a provision that the documents pre-
pared by the War Crimes Commission and the Extraordinary Com-
mission of Russia—and I think we should also include other tribunal
records of other trials—should be admissible as evidence in this case
and that their weight is to be determined by the Tribunal.

Mkr. TrovanovsEY. The Russian term here is “judicial value”.

Mgr. Justice JacksoN. Once anything is accepted in evidence the
weight then becomes a question for the Tribunal. These things should
be admitted in evidence, and we should make provision for other
documents which were included in our other draft. For instance, we
have reason to believe that Frank will be tried, and a great deal of
evidence will be brought out in that trial that will be of value. I think
that record should be admissible before the International Tribunal.

Sm Davio Maxwrrr, Fyre. It seems to me there are two points—
first, to see that they will be received in evidence by the Tribunal,
which implies the Tribunal will attach the value; and secondly, we
should include, as Mr. Justice Jackson suggests, the records of trials
that have already taken place. Is there any objection to the second,
regarding the inclusion of records of trials which have taken place?

GeNeraL NixrrcaeN®O. No objection.

Mg. Justice JacksoN. And the other documents mentioned in our
list—we want to make it as broad as possible in getting documents in.

Stk Davip Maxwern Fyre. I think we ought to see a redraft and
see it tomorrow morning. Should we?

Proressor Gros. Could X suggest it could be included in article 212

Mr. Avorrman. It belongs to “judicial notice” really.

Stz Davio MaxweLL Fyre. Now we come to the question of where
the trial is to take place. I understand Mr. Justice Jackson has just
made a tour in Germany. Perhaps he could tell us about the results
of it.

Mke. JusricE JacksoN. There is not much to report. There are very
few courthouses standing large enough to assemble very many people
in. General Clay suggested that the most suitable place for a trial is
Niirnberg. We went there and looked at the premises. The court-
room is not as large as it ought to be, perhaps, but it is larger than any
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other courtroom standing in that part of the country, or any other part
that we can find out about, and the jail facilities are very adequate; in
fact, 1,200 people could be jailed there. There is a tunnel from the
jail to the courthouse. The whole is enclosed by a 20-foot wall, which
means that from a security point of view it would be an excellent setup.
There is adequate office space for everybody and that in the building
in which the courtroom is located. Adequate communication systems
can be set up. Adequate billeting for witnesses, for all of the counsel
and their staffs, and all of those things can be provided for. Of course
they will be if that is the place chosen. That is by far the most suitable
place we could find, and that would be our suggestion.

GeneraL Nixrrouengo. I think it is hardly possible for us to decide
now where the sittings of the Tribunal will take place permanently.
The cases may be heard in various places, and I do not think that it
enters into our task either. The idea of this article 23 is simply to
establish the principle of the places that would be selected for the
Tribunal, and it is said here, “such other place as the Signatories may
agree.” What is important is what will be the center of the Tribunal
where all the documents of which we have been speaking, documents
of the national commissions and so on, should be directed, and it is our
view that that place where the actual center of the Tribunal should
exist must be Berlin. As far as the sittings are concerned, it would be
quite sufficient to say that the Tribunal should sit at such a place as the
signatories may agree.

Sk Davip MaxwerLrL Fyre. It seems to me that, if we are going to
stick to our hopes that we shall get a trial in September—I think we
all agreed that was worth trying to do—we must fix a place for the first
trial almost right away. The arrangements will be very considerable.
We have to find accommodations not only for the judges, counsel, and
defendants, but also for the press. That will mean all the communi-
cations, arranging for airplanes, motor cars, and the like, and I should
have thought we ought to agree for the first trial. How extensive that
will be will, of course, depend upon the agreement of those ultimately
appointed prosecutors. Certainly as far as accommodations are
concerned, Niirnberg seems very suitable, and it could be almost im-
mediately used as a center for collecting the evidence. I should very
much like to impress on the delegations the suitability of Niirnberg
for the first trial and then leave the wording we have here “such other
place as the Signatories may agree.” After we agree on a place, I am
told by General Bridgeman, who advised me on the matter, it will take
six weeks or two months to arrange. If we don’t agree, we are really
stultified about the trial coming on before October.

GeNErAL NIRITCHENEO.  Does it mean that, if the first sitting of the
Tribunal takes place at Niirnberg, the center of operation of the
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Tribunal, which will be of vast importance, will remain permanently
in Niirnberg?

Sk Davip MaxwerLr Fyre. I should think that for the moment it
was necessary to decide only for the first trial. After that, it would
be for the prosecutors to arrange it.

GeNErAL NIgITCHENKO. I think the question should be divided into
two parts; namely, one is the question of where the Tribunal shall sit,
and the second question is of the place of its permanent seat. And as
to the second, the official seat, the Soviet Delegation are in favor of
Berlin. Geographically, we think it much more central than Niirn-
berg. Second, Berlin is much more convenient as that is the seat of
the Allied Control Council and the Allied Control Council have all
the arrangements and personnel at their disposal and can be very
helpful to the Tribunal in many ways in various facilities which will
be required by the Tribunal.

Mgr. JusticE JacksoN. I have never thought of this as a permanent
tribunal, I have never given thought to a permanent seat for it, and
we do not contemplate it. The whole American plan which was pro-
posed here was designed to reach a very large number of people at a
single trial or at most, perhaps, a very few trials. That is the reason
we have tried to reach people through organizations. We have not
thought of it as a trial of 15 or 30 people, but we have thought of it as
a trial the result of which would affect thousands of people at least.
I must say that if you contemplate reaching any such number of
people by any other method, if you contemplate a court going on
circuit, as we would say, and sitting for an indefinite period of time,
that has not been the way we have thought of this at all. Therefore,
we contemplate cleaning up most of this in a single trial. That is the
heart of the American plan. That is the only thing that I know of that
commends it, that it does have reach and scope by which to reach many
people through few trials and to reject it is to reject the entire heart of
the American plan. I do not insist it be adopted, but, if it is not, we
must reconstruct our entire plan of handling this matter.

GeneraL NixrrcHENEKO. I don’t quite understand what is meant by
that. Is it meant that the Tribunal will actually be able to condemn
thousands and thousands of people, not really to condemn but simply
to reach their guilt? I thought that the Tribunal would deal with the
cases only of the principal criminals. As far as I understand, there
are about 350 principal war criminals in the hands of the United States
alone and then the other countries have large numbers of them as well,
and therefore, it seems to be quite impossible to try them all. There
may be 500 or more at once. I thought that principal eriminals would
be divided into groups, say, for instance, a separate case for the leaders
of the Nazi Party and a separate case for members of the Gestapo, and
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so on, and each of those big groups may be subdivided into smaller
groups which are linked with each other. It seems to me that in this
we are faced with a number of separate cases and not with one or two.

The agreement is supposed to be concluded for a year. It may be
that the actunal trying of all those trials will take less than a year, but
anyway it will take considerable time—enough time to necessitate
having a seat for the Tribunal, but the actual hearings of the cases may
take place in other places as well.

MR. Justice Jackson. What would be at the central seat? A court
in my conception of it has no organization except a clerk to keep its
records and a little staff of officers. These prisoners are in the hands
of our military authorities, who would be responsible for their custody
and protection. The court would have no permanent organization that
I would know of beyond its records, which should be lodged with each
of the governments involved. I don’t know just what is contemplated
by “seat of the court” as distinguished from the place where it would
conduct the trial.

Sir Davio MaxweLL Fyre. We have been sitting for three hours and
have got to a very knotty point. It seems it might be worth our ad-
journing and considering this before our next meeting.

The Conference adjourned until Wednesday, July 18, 1945, at
10:30 a.m.



XXXII11. Minutes of Conference Session of
July 18, 1945

Sir David Maxwell Fyfe called the meeting to order.

Mg, JusTicE JacksoN. Before we get into a discussion of abstract
things, I should like to suggest something very concrete. The matter
of a place for trial, as T have said before, is very important to settle,
at least as to the first trial, because a great deal has to be done by way
of providing facilities wherever it occurs. Whoever is to be responsi-
ble for it wants to begin preparation. I have examined the facilities
at Niirnberg, and, while I do not think they are perfect, I think they
do meet our needs better than anything that is available in Germany
from a survey that our officers have made. It is very important that
we get these prisoners in one place, and that we get them where they
will be accessible to our people for interrogation. They are not now in
any one place, and it is very important that we get selected the ones
we want to interrogate. It takes some provision of facilities to do that.
If we use Niirnberg, the courthouse heating plant must be put in shape
as it was knocked out by bombing. Communications must be ar-
ranged. Proper billeting and proper mess must be arranged. We
all want to be adequately fed. Creature comforts are something I
do not despise. So I make this suggestion about it.

We have available a plane assigned to our work. I should be very
glad to invite the representatives of the three collaborating countries
to go with us to Niirnberg. It isnota long trip. I should like you to
inspect the jail facilities, the courtroom, and the billeting places, and
generally help contribute ideas as to what should be done if that is
to be used. And if we find that it does not meet the requirements,
then we will kmow it. But I think it is very important that we get
some place selected. I would suggest, if it is agreeable, that we can
be prepared to leave early on Saturday morning. We can get back
here on Sunday afternoon or Monday morning. Suitable accommo-
dations can be provided meanwhile. There is no difficulty about
arranging the physical facilities for the trip, and I should be glad to
extend the invitation in the interest of getting this thing expedited
as much as possible.

St Davio Maxwers Fyre. I am very grateful to you for the invita-
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tion. I shall be very pleased to accept and have a look at the physical
conditions in Niirnberg to see whether they are satisfactory. There
are really two points that Mr. Justice Jackson’s proposal deals with,
the physical requirements of the trial and the ability of Niirnberg to
seat them. That point should obviously be satisfied, and I should be
very pleased to go and help to decide that point. The second aspect,
of course, is whether the delegations can accept in principle the subject
of the physical capabilites of Niirnberg, the question of a first trial
there of the outstanding and well-known war criminals. Yesterday
the Soviet Delegation said that the condition of that, which they were
anxious to see, was that there would be what was called a secretariat
of the Tribunal in Berlin. ¥ think we might clarify that to this ex-
tent : that there would be a secretariat and administrative office of the
Tribunal in Berlin, that the indictment would be delivered there, and
that at that time there would be a conference for Chiefs of Counsel in
Berlin. Then if that were put on the other side of the ledger, so to
speak, it might be that the Soviet Delegation would accept, subject to
the physical capabilities, the idea of the first trial of the outstanding
war criminals at Niirnberg.

Generan Nixrrcuenko. The. arguments advanced by Mr. Justice
Jackson yesterday regarding the seat of the first trial to be held in
Niirnberg seem to be convincing, and there would be no objection from
the Soviet Delegation to that first trial being in Niirnberg. They will
be prepared to recommend to their Government to take part in the
near future in the preparation of that first trial. The permanent
headquarters thereof—where the court and the secretariat and admin-
istrative offices should be settled—is another matter, and they still con-
sider it would be better to have the permanent seat of the court at Ber-
lin. That would be the place where the signatories to the agreement
would be convened, and preparation for later trials would be organ-
ized and staged. Summing up the views, Berlin would be a more suit-
able place for the permanent headquarters, but we would be agreeable
to staging the first trial in Niirnberg, later trials to be at the perma-
nent seat or to be decided later.

Sk Davio Mazwers Fyre. Do any of the delegations care to take a
look at the Niirnberg site over the week-end ?

GexeraL Nikrrcaenko. We would be glad to take advantage of the
kind invitation extended by Mr. Justice Jackson.

Junee Farco. We accept and will go.

Mr. Justice Jackson:. That will enable us to see what is needed to
be done in order to make it adequate so that work can be started be-
cause the heating plant and things like that must be fixed and the
plants are out of commission now. It would take some time in order
" to get them equipped.
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Generan NIkTTcHENEKO. The cold weather will hardly set in before
the time for the first trial comes.

Me. Justice JacksoN. I hope General Nikitchenko is right, but I
think we may like a little heat in the mornings. I shall let you know
about the details of time and place, but subject to weather we can set it
up for Saturday morning early so that we can reach Niirnberg at a
convenient time for lunch.

S Davio MaxweLL Fyre. Perhaps the best thing would be to leave
number 23 for a redraft to carry out what we agree and proceed to the
rest of the agreement. Have the Soviet Delegation had a chance to
consider Mr. Alderman’s redraft of 21 and 22, or shall we leave that
for later in the day?

GeNeraL NIxrrcEENEO. No, we have just received it.

Sir Davio Maxwerr Fyre. Then we shall leave that until later when
you have had a chance to consider it.

Now, number 24. I think, Mr. Troyanovsky, that General Nikit-
chenko said that he accepted 24 subject to a point.

Genzrar NirrrcuHENgo. The basic prineiple of 24 is acceptable to
the Soviet Delegation, but we propose for subparagraph (e) “The
court, the prosecution, and the defense shall interrogate the accused
and the witnesses. The Tribunal may at any time put any question to
the defendants and the witnesses.”

Mg. ArpErman. Thatisin (f) now as it stands.

GeneraL NirrrceENKO. Just add in (f) “at any time”.

Sir Davio Maxwers Fyre. It seems to me that the difference between
us is on the production of the witness. The court is in supreme control
as to what will happen when a witness is called, but our conception is
that, when the witness is called, the party calling him will ask him
questions to bring out the purpose for which he is called, which will be
explained to the Tribunal. -

GeNnEraL NixrrcrENko. We agree that any witnesses who are sum-
moned or called up for questioning by a particular side shall on the
first case be questioned by that party.

Mkr. ArpErMAN. May I suggest that that formula leaves out entirely
the idea of cross-examination ?

GeNERAL NIrITCHENEKO. That is, to leave the second part of subpara-
graph (e) intact. The amendment really affects the first part.
Leave (¢) asit stands, but add the introductory phrase. v

Stk Davip Maxwenn Fyre. As I understood from yesterday, the
Soviet Delegation do not mean to insist that the defendant must
answer the question. If he does not want to answer, the position is as
we discussed it yesterday.

GENERAL NIKITCHENEO. Yes.

S Davip Maxwein Fyre. I think that on that basis it does not
conflict with our ideas that the defendant may be interrogated.
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Proressor Gros. I am not quite clear on the point of when the
defendant pleads “guilty” or “not guilty” as nothing appears in the
agreement. Did we decide on the rules, or should it be discussed here?

Str Davip MaxweLr Fyre. It is a question of the rules, Professor
Gros, because it varies from case to case. Sometimes, in sitting as a
judge, one is quite content with the statement from the prosecutor
when the defendant has pleaded “not guilty”. I should think it is a
matter for the Tribunal.

Mgr. ALpErMAN. I might say that with this there is only one possible
consequence of a plea of “guilty” and that is that a man is convicted
on his own plea regardless of evidence.

S Davio Maxwern Fyre. Hasn’t the judge the right to ask the
prosecution to call any witnesses in order to explain on the question
of punishment?

Mr. ArpermaN. On the question of punishment, yes.

Sk Davip Maxwern Fyre. Then number 25, the question of lan-
guages. Has anyone any point on that? Number 26?

Proressor Trainin. In regard to rights of the defense and the
prosecution—no article says they take any part. Therefore, I pro-
pose to submit two articles, one regarding the prosecution and one
regarding the defense. Nothing has been said so far regarding the
prosecution, defining the functions of prosecution. The first sentence
in this proposed article reads, “One or several prosecutors shall take
part in each trial. This function may be fulfilled by the Chief Prose-
cutors or by other persons authorized by them.” Now for the defense:
“The defense may act at the request of the defendant. Function of
counsel for the defense may be discharged at the request of the de-
fendants by persons who are members of the bar, or by other persons
authorized thereto by the Tribunal.” Those two articles are regarded
as necessary to make the statute complete.

Stk Davip Maxwerxs Fyre. T have no objection to the contents. Per-
haps we could just have a look at the drafting and bring it up with
‘the other reserved matters, but I see no objection.

Mr. ArperMaN. It seems to me the first one is covered already by
article 15 (2) (4) and (e).

ProrEssor TRAININ. That rather stipulates or defines the right of the
prosecution, but we think there should be a definite article defining
the rights of the prosecution and who is entitled to act for the defense.

Mz. ArperMAN. The other seems to be covered completely under
“Fair Trials”, (5) and (e).

Sir Davip Maxwern Fyre. I agree and support Professor Trainin
as to the inclusion of the first sentence. I think that ought to be
‘made clear, that either one or several of the prosecutors should take
part, but think it should be made clear that each of the four will be
entitled to put forward whatever part of the case is decided.
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Proressor TratNIN. There is, of course, a certain amount of repeti-
tion in the additions suggested, but article 16 merely stipulates guaran-
ties offered to the accused persons, whereas I would like to see two
articles setting out the exact functions.

Sk Davip Maxwerr, Fyre. Perhaps we could leave that. We all
want these points made clear. That would come in at the end of 26,
or at the end of 21 or 28. Now shall we go to “Judgment and Sen-
tence”, number 26¢ Numbers 27? 28%

Mr. ArpErMaN. Will we use “sentenced” or “convicted”? I do not
know why the brackets were around that.

M=r. Justice Jackson. We would not want to use the words “con-
fiscation of property”. We have no such penalty, and for historical
reasons that would be extremely unacceptable to the American people.
I don’t know whether there is any point in arguing the merit of our
position; it may be entirely wrong. Our view is that a fixed money
penalty may be assessed but to confiscate a defendant’s property, along
with a death sentence, would be to punish his family, not him, and we
just don’t do it. It would be somewhat obsolete as a penalty—like
drawing and quartering. It is the kind of penalty we don’t impose.
I don’t suspect these people will have very much left to confiscate any-
way. I think it is a provision that is not very practicable. I do not
want to include the term but am quite willing that a penalty payable
in money, a fixed penalty, be assessed ; but the words “confiscation of
property” would set pretty badly with Americans.

S Davio MaxwerL Fyre. We take it in two stages. The courts
have a complete right to impose a qualified money penalty, but that
can be levied on the goods and property of the defendant.

Mr. Justice Jackson. That is right.

Sir Davip Maxwrerr Fyre. There doesn’t seem to be a great deal
of difference in effect.

Proressor TraiNiN. In the case of the death penalty, can a money
fine be imposed ?

S Davip Maxwrrr Fyre. It is possible. It has not been done in
my experience, but T do not think there is anything to prevent it.

Proressor TramNiN. I would like to take that into consideration
but find it difficult to conceive it alongside a penalty of death. It is
a question after all of drafting. Perhaps we could find a more
suitable word. The word “fine” does not appeal to us very much
but we would consider another term instead of “confiscation”.

Sir Davip MaxwerLrL Fyre. The principle is that the Tribunal shall
have the right to impose a qualified money penalty which will be
leviable on the goods, property, or estate of the defendants.

Proressor Gros. There is a difference between the question of
“fine”, which is quite easy to understand, and the question of confisca-
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tion”. We would not see any objection to confiscation of property
which had been stolen.

Sir Davip MaxweLL Fyre. We have a procedure whereby restitu-
tion may be ordered of stolen property, and I should be pleased to
have a suggestion to cover restitution.

Prorrssor TramNiN. That would be quite all right—deprivation of
looted property.

Sz Davio Maxwerr Fyre. Well, we would include that in the
redraft. Now,number 29? Number 30? What is the difficulty here,
Mr. Alderman?

Mgz. ArpermaN. Our views are that the expenses of the Tribunal and
of the trial ought to be charged against the funds allotted for the
maintenance of the Control Council but that the expenses of individ-
ual prosecutors of the four countries, like the money spent in America
and London, ought to be borne by each signatory rather than by the
Control Council.

Smr Davip Maxwerr Fyre. Does anyone want to press for the in-
clusion of the expenses of the Chiefs of Prosecutors—for the altera-
tion of this text?

The position is that the following points are still outstanding, and
I ask your help on this. On paragraph 10 there is a British draft
which has been accepted in principle subject to consideration. Para-
graph 15, the resolution of differences between Chief Prosecutors, and
the redraft of 21 and 22 which Mr. Alderman has provided this
morning. There will be a redraft of 23 to meet what we decided this
morning, two additions by Professor Trainin, and a redraft of num-
ber 28. Now it seems to me that the best course would be to use this
morning on paragraph 6 and then try to provide redrafts which would
be circulated tomorrow of the various outstanding points.

Mr. JusTicE JacksoN. It seems to me the time has arrived when
the heads of the delegations will have to sit down and reconcile lan-
guage where there are minor changes, since language is so important.
The exact language will have to be settled, and I don’t know whether
it can be done expeditiously except to sit down as heads of delegations
and bind our people for better or worse to something.

Sir TrHOMAS BARNEs. It would be better to redraft these things and
then the heads of the delegations settle upon it.

GeNERAL NixircEHENEO. Perhaps it would be better to entrust to
a drafting subcommittee the task of working out the texts of those
articles which are no longer doubtful, and by the time that that task
was completed perhaps the heads of delegations could get together and
submit agreed proposals for the texts of the disputed articles, partie-
ularly article 6.

Stk Davip MaxweLL Fyre. I am not quite clear. Would the draft-
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ing committee cover these outstanding ones that I mentioned this
morning ? "

GeNERAL NIEKITCHENKO. Yes—those where differences in drafting -
lie—because in principle we have agreed, except for article 6, which
could be discussed by the heads of delegations.

Sk Davip Maxwern Fyre. Well, I think there was, on paragraph
15, a question of the majority vote.

GeneraL NIkTTCHENKO. In 15 it would be necessary to lay down the
principle that, if there is a difference, the chairman should have the
deciding vote.

Sir Davip Maxwewn Fyre. Well, I think that is a matter we could
profitably discuss between the heads of the delegations. We reserve
that for them.

Proressor Gros. I am afraid T must point out some difficulties on
article 6 ; so I shall ask the Conference to discuss it or have it discussed
by the heads of the delegations.

'Stk Davio MaxwerL Fyre. Would it be useful if we occupied the
next hour by a preliminary discussion on article 6 so that we would
know what the general views are?

GeNERAL NigrrceENKO. I hardly think it would be possible in the
course of an hour to decide the various points still under dispute in
article 6, particularly (¢) and (d). Perhaps it would be better to
leave it until tomorrow.

Str Davmw Maxwers Fyre. Would it be possible for the delegations
who have alterations to let us have a note of the alterations before we
start discussing?

Mg. Jusrice Jackson. Could we not get each other’s views here? I
am sure I am not informed as to what the objection is. I have the
French draft of objections.

Proressor Gros. We agree completely with the intent, but we would
like it formulated in a more careful way to avoid any discussion by
international lawyers in the next months or years to come.

St Davip Maxwerr, Fyre. T am very anxious to meet everyone’s
views, but on the other hand we are all anxious to get on with the
matter and I gather that the Soviet Delegation would like to submit a
draft of their views. Is that so?

GenersL NIxircHENKO. No, there will be observations on the exist-
ing draft.

Sir Davip MaxweLL Fyre. But will they be in writing?

GeneraL NixrrcaENEO. There is no intention of submitting a new
draft. .

Stk Davip Maxweir Fyre. It is only a third writing, and we would
like to have it submitted in writing.

GeNERAL NITrcHENKO. We will submit it in writing tomorrow
morning,
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Stk Davip Maxwerr Fyre. Could we meet tomorrow afternoont
If General Nikitchenko, Mr. Justice Jackson, Professor Gros, and I
meet to consider article 6 tomorrow, could Professor Trainin, Mr.,
Alderman, Mr. Barnes, and Judge Falco meet to consider the cleaning
up of the draft?

Proressor Trainin. Perhaps it would be quicker if the drafting
committee met in the morning.

Proressor Gros. Let the heads of the delegations discuss 15 (3).

Se Davio Maxwzrr Fyre. Shall we use the time by discussing 152

GeneraL NIETrcHENKO. The only doubtful part of 15 is the last
paragraph.

S Davip Maxwerr Fyre. In my view there are two points out-
standing on 15 () after our discussion. The first is the question of
the final designation of the defendants under (5). Our discussion
rather went on the line, on that point, that one delegation might want
to prosecute a defendant and that, on its being put to the prosecutors,
there might be an equal division. That was the problem that was
raised. Iam in favor of bringing in the defendants, that is, in case of
doubt. Quite generally, I think I would rather see a defendant in than
see him out. And I myself on that point would be prepared to com-
mit the British Delegation to this: that once our defendant was pro-
posed by a Chief Prosecutor, he should not be excluded from trial
unless there were a majority of three to one in favor of exclusion. That
seems to me to encourage the trial. Now on the other points, that is,
coordination of individual work, approval of the indictment, and the
lodgment of the indictment and rules of procedure, I should have
thought that the draft would be satisfactory, that in these matters the
positive would have to have the majority. I draw a distinction myself
between it and the exclusion of a defendant. I want that to be made
as difficult as possible, but on the other matters I am prepared to accept
the draft. There would not be a casting vote. There would be a vote
of three to one.

GeneraL NixrrcuHENko. If there is a division of votes two to two,
the person would be prosecuted.

S Davip Maxwers Fyre. That is just my suggestion in case of
doubt about prosecuting. But apart from that, I prefer to leave that
as it is.

Junge Fanco. We agree.

Mr. Justice Jackson. Well, I don’t like to be alone, but I have
always found that the safest thing to do when you do not understand
is to say “No”, and I do not understand what I am committing myself
toin15 (1) (2). Thereareliterally thousands of decisions which will
. have to be made from hour to hour and day to day and which are not
minor matters. It is not at all unlikely we shall have a two to two
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division. We have seen it here at this table. I would not want to
insist on going ahead with something that no one of my colleagues
would agree to. But we have basic differences of viewpoint with
regard to certain points in this case. For instance, I personally am
much more concerned about the possible disagreements over the docu-
ments to be submitted, in view of the views expressed here, than I am_
about the particular defendants to be prosecuted. I think we would
have little difficulty on that. But in the coordination of work of the
chiefs of prosecution and their staffs, if that must be submitted to a
majority vote, we cannot have a majority for anything, at least for
some weeks, because we haven’t the other prosecutors. I think we are
in a state of stall that makes this plan unworkable. I do not think
giving the vote to a rotating chairman, so that adoption of a proposal
might depend on which day you brought it up, would be a workable
plan. I don’ know how you intend to rotate—I’ve never understood
it—but I am wondering what result you would get. It seems to me
that the only suggestion that meets our needs would be that the same
arrangement that the Attorney-General suggests as to the determina-
tion of defendants applies to the determination of policies on which
they shall be prosecuted. In other words, if there is an equal division,
the side which has the possession of the prisoner may go ahead. I
would not see any workable plan other than that, and I think we must
provideit. It doesnot derogate at all from the international character
of this agreement. It must provide what will occur in case of an equal
division in prosecutors if we are going to have things determined by
formal vote of the prosecutors.

GENERAL NIKITCHENEKO. Regarding the problem of coordination, the
Soviet Delegation imagines that therg is no real necessity for every
single step of each single prosecutor to be coordinated. Coordination
should occur, but coordination to the general plan of prosecution, and
in execution of the plan each should be entitled to independent action.
‘When all the Chief Prosecutors have been appointed, they should get
together and decide and advise one another who is going to deal with a
particular case and who is going to investigate a particular accusation.
That is considered essential. Fach could then have freedom to deal
with that particular case. Until the other countries have appointed
prosecutors, the Chief Prosecutors appointed and who are ready should
be entitled to carry on their work. Perhaps it would satisfy Mr.
Justice Jackson if a single word or two were added to subparagraph
(@), “ . . . in coordination with the general plan and with the
work of each of the Chief Frosecutors and his staff.”

Sir Davio Maxwerr Fyre. What I would suggest is that we redraft
this more fully, including what General Nikitchenko suggests. The
drafting committee could elaborate on this.
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Mg. Justice Jackson. Well, I think General Nikitchenko’s sug-
gestion meets my problem as to (@), and I agree with him fully that
in those things there must be a common plan. My problem is this—
and I think it is a very real one and very fundamental—what happens
when two of us favor one plan and two of us another, as for example,
what should go into the indictment and what should go in at the trial?
We approach this from different systems of law and practice and
different traditions. Now, my view is, if it is an American prisoner
and I want to charge him and one of my associates agrees, I should be
entitled to do so. I would not want to do it unless one of my associates
did agree. In other words, the absence of an agreement should not
stall our case. I think every agreement which is intended to function
by majority rule where an equal division is possible should make pro-
vision as to what happens in case of a tie vote. My difficulty in the
question of applying the principle that the chairman shall cast two
votes in case of a tie is that we have settled nothing as to who shall be
the chairman. Does rotation mean by the week, by the day, or by the
trial? You have the possibility of equal division as to choice of a
chairman, and, if the selection of a chairman is revolving, other ques-
tions arise. I think it would be most unfortunate if the way a thing
was decided depended upon when it was brought up and who happened
to be in the chair at the moment. Where we chiefly use the casting vote
is in the case of a person who has no vote in bringing about the tie,
like the Vice President, who votes in the Senate if there is a tie, but
who does not vote in producing a tie. He has no vote other than a
deciding one. So I don’t think it is workable in this situation, and I
would not be able to agree to an arrangegment that I think might not
work.

Sk Davip Maxwerr Fyre. I still feel that the only way of dealing
with this is to get out a compromise on paper to try to make the
different points and discuss that with the heads of delegations to-
morrow. IfImay assume the task myself, I will try to get out what I
consider a fair compromise, and then we could deal with it tomorrow
afternoon. I firmly believe that four reasonable men, animated by the
same keen desire, could break down and find a way. Then shall we
adjourn now on the understanding that the drafting committee meets
tomorrow morning at 10: 30 to clean up the draft and the heads of
delegations meet at 2: 3802

Me. Justice Jacrson. One other thing is suggested on this. I think
there should be an arrangement whereby a nation may appoint a
successor to its Chief Prosecutor because, candidly, it is suggested by
my personal situation. The American plan contemplated cleaning
- this thing up in one trial or, at the very most, a very few trials. Ishall
not be able to remain for the life of this agreement and shall not be
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able to go through a number of trials.. I shall submit to the President
the question of whether he should choose my successor before a trial
or after one. But I would want no misunderstanding—if we desire to
change prosecutors, it is not a question of my own or my country’s bad
faith or receding from the agreement.

The Conference adjourned.



XXXIV. Report of American Member of
Drafting Subcommittee, July 19, 1945

MEMORANDUM TO MR. JUSTICE JACKSON
19 July 1945

Subject: Report of Drafting Subcommittee Session of Thursday,
19 July 1945

1. The Drafting Subcommittes spent the morning of Thursday
19 July 1945, working on the redraft of the agreement and of the
charter. There was no trouble about the agreement; only a few slight
verbal and punctuation changes were made.

2. In revising the charter we, of course, skipped over Article 6 and
Article 15, which were to be dealt with by the heads of the delegations
in the afternoon meeting of Thursday, 19 July. We made a number
of verbal changes without particular difficulty until we reached
Article 17 in which we were to merge subparagraphs (¢) and (g). Sir
Thomas Barnes and ¥ had redrafted this merger of the two subpara-
graphs as follows:

“(f). to appoint interpreters, reporters, clerks and other officials,
either generally or for a partienlar case. In particular,if at any time
during the Trial it shall be established by the Tribunal that (for a
reason which the Tribunal finds sufficient) a witness cannot be brought
to the place of trial, then the Tribunal shall have power to appoint a
special officer to take the evidence of such witness and to report to the
Tribunal. Persons so appointed shall, before assuming their duties,
if required by the Tribunal take an oath in a form provided by the
Tribunal.”

3. Professor Trainin objected to this and proposed a much more
general formula to the following effect:

“The Tribunal shall have the power to appoint officers (secretaries,
interpreters, ete.) for the carrying out of tasks of a subsidiary nature.
The functions and duties of these officers shall be set forth by the
Tribunal in the Rules of Procedure.”

4, Sir Thomas Barnes and I argued that the Tribunal has no in-
herent powers and will only have such powers as the signatories confer
on it, and insisted that we put in expressly the power to appoint

" examiners or to issue letters rogatory. Professor Trainin thereupon
291
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agreed that the Tribunal would have the power to appoint officers and

to decide what functions it would give them. After much discussion
I smoked him out on whether he wounld agree now to insert the word

“examiners” in his formula. He refused to do this and it finally be-

came quite clear that he did not intend or wish the Tribunal to have the

power to appoint examiners.

5. In our argument on this point Sir Thomas and I were fully sec-
onded by M. Falco, in spite of the fact that the French procedure does
not provide for special masters or examiners. We were entirely
unable to bring Professor Trainin around, and the whole question
had to be reserved for discussion at the plenary sessions.

SmoNEY S. ALDERMAN



XXXV. Draft Article on Definition of
“Crimes”, Submitted by French Delegation,

July 19, 1945

Noze: On July 19, 1945, the French Delegation submitted a draft of
article 6 on the definition of “crimes”, together with their own transla-
tion of it into English, as follows:

[Translation]

DRAFT ARTICLE ON THE DEFINITION
OF CRIMES

The Tribunal will have jurisdiction to try any person who has, in
any capacity whatsoever, directed the preparation and conduct of:

i) the policy of aggression against, and of domination over, other
nations, carried out by the European Axis Powers in breach of
treaties and in violation of international law;

ii) the policy of atrocities and persecutions against -ecivilian
populations;

iii) the war, launched and waged contrary to the laws and customs of
international law;

and who is responsible for the violations of international law, the
laws of humanity and the dictates of the public conscience, committed
by the armed forces and civilian authorities in the service of those
enemy Powers.
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XXXVI. Definition of “Aggression,” Suggested
by American Delegation as Basis of Discussion,

July 19, 1945

DEFINITION OF AGGRESSION SUGGESTED
FOR CONSIDERATION WITH ARTICLE 6

An aggressor, for the purposes of this Article, is that state
which is the first to commit any of the following actions:

(1) Declaration of war upon another state;

(2) Invasion by its armed forces, with or without a declaration of
war, of the territory of another state ;

(3) Attack by its land, naval, or air forces, with or without a decla-
ration of war, on the territory, vessels, or aircraft of another
state;

(4) Naval blockade of the coasts or ports of another state;

(5) Provision of support to armed bands formed in its territory of
another state, or refusal, notwithstanding the request of the
invaded state, to take in its own territory, all the measures in its
power to deprive those bands of all assistance or protection.

No political, military, economic or other considerations shall serve as
an excuse or justification for such actions; but exercise of the right of
legitimate self-defense, that is to say, resistance to an act of aggres-
sion, or action to assist a state which has been subjected to aggression,
shall not constitute a war of aggression.
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XXXVII. Minutes of Conference Session ot
July 19,1945

Sir David Maxwell Fyfe called the Conference to order and called
attention to a draft article on the definition of crimes proposed by the
French Delegation [XXXV], and a definition of aggression suggested
by the American Delegation for consideration in connection with the
definition of crimes [ XXXVT]. )

Stk Davip Maxwerr Fyre. Perhaps the French Delegation will be
good enough to explain their suggestion of definitions.

Proressor Gros. Itis hard to add anything to the actual draft. The
intention is the same as those of others who have proposed drafts of
article 6. Our objections to the definitions so far proposed are that the
statute of the International Tribunal will stand as a landmark which
will be examined for many years to come, and we want to try to avoid
any criticisms.

We do not consider as a criminal violation the launching of a war of
aggression. If we declare war a criminal act of individuals, we are
going farther than the actual law. We think that in the next years
any state which will launch a war of aggression will bear criminal
responsibility morally and politically ; but on the basis of international
law as it stands today, we do not believe these conclusions are right.
Where a state would launch a war of aggression and not conduct that
war according to rules of international law, it would be desirable to
punish them as eriminals, but it would not be ecriminal for only launch-
ing a war of aggression. :

We do not want criticism in later years of punishing something that
was not actually criminal, such as launching a war of aggression.
The judges would be in a very difficult position if we insist on that fact.
The subject was often up for discussion in the League of Nations. It
is said very often that a war of aggression is an international crime, as
a consequence of which it is the obligation of the aggressor to repair
the damages caused by his actions. But there is no criminal sanction.
It implies only an obligation to repair damage. We think it will turn
out that nobody can say that launching a war of aggression is an inter-
national crime—you are actually inventing the sanction. The subject

_was studied by Professor Trainin in his book. He tries to construct
the idea of an international crime. He recognized that international
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law, as it now stands, does not make it punishable. The effort to make
war of aggression an international crime is still tentative. »

If, instead of making a declaration of international law which is not
certain, we use our draft, we will avoid that difficulty and get the same
results. We are not declaring a new principle of international law.
We are just declaring we are going to punish those responsible for
criminal acts. We do not go beyond what is traditional with most
lawyers as to acts that were crimes even before the effort to make a war
of aggression a war crime. The judges that will sit on the Tribunal
will be lawyers, and they will be watched by all countries and will try
to judge fairly and impartially. We attempt to avoid any discussion
between the judges on the subject that we are trying to put in the draft.

Stk Davio Maxwerr Fyre. Do we gather that what you are saying is
objectionable is the words in the draft “shall be considered eriminal
violations of International Law”?

Prorrssor Gros. Yes. We start from something that is not in
doubt—that the conduct of a war in violation of international law is a
crime—and from that we build a case. The responsibility goes up to
the perpetrator and instigator.

Stk Davip Maxwery, Fyre. Just one other point. Is your numberi),
referring to “policy of aggression against, and of domination over”,
intended to be the equivalent of the common plan to wage a war of
aggression in violation of international law? Had you in mind the
common plan or great design?

Prorrssor Gros. We tried to cover exactly the same ideas but to
build from a different basis. The previous drafts of article 6 start
from the top and say what will be a criminal violation of international
law. On the contrary, we start from the bottom, say that there have
been indisputable crimes and go up the line of responsibility to the
instigator of the war. It is difficult for me to discuss this very delicate
point in another language. It seems to me that the previous drafts
amount only to a declaration by four people, while in our definition you
have a reminder that this policy is eriminal because it is carried out in
violation of treaties and of international law.

Sik Davip MaxweLL Fyre. We have a conception of conspiracy in
our law and would like_to know whether you have it too. Take arson,
for which there is no criminal sanction and which has its only remedy
In reparations, as you mention. But the conspiracy to commit such
arson in English law is a criminal act.

Proressor Gros. No, we do not have that conception of conspiracy.
We would have to make new law.

Stk Davip MaxwerL Fyre. For you in America, a conspiracy to com-
mit a tort is a crime?

Mzr. JusTice JacrsoN. Sometimes, but by virtue of statutes. Except
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in a very few States we do not have common-law crimes, but only
statutory ones,

Ste Davip Maxwerr Fyre. The question comes to this: whether it is
right or desirable to accept the position that a war of aggression is a
crime. It seems to be agreed that it is. The fundamental difficulty is
the lack of sanction. More strictly it may be said that it is accepted
as a crime without declared punishment or any declared sanction
against it.

Prorrssor Gros. It may be a crime to launch a war of aggression on
the part of a state that does so, but that does not imply the commission
of criminal acts by individual people who have launched a war. When
you say that a state which launches a war has committed a crime, you
do not imply that the members of that state are criminals.

Stz Davip Maxwerr Fyre. Don’t you imply that the people who
have actually been personally responsible for launching the war have
committed a crime?

Proressor Gros. We think that would be morally and politically
desirable but that it is not international law.

Stk Davio Maxwerr Fyre. You see the distinction in my mind. To
look at it as a crime of the state only may include people who have
very little real responsibility for it. But, if you can show that the
war has been the result of the actions of 15 or 20 people, it is a difficult
conception that those people are not responsible for their own acts
when it is admitted that they result in an international crime.

Proressor Gros. That certainly is what we would wish. But I

would like you to note one thing that is important because it will be
used as a precedent. I refer to the report to the Peace Conference in
1919. Tt certainly was the state of the law in 1919 that the acts which
brought about a war would not be charged against officers or made the
.subject of procedure before a tribunal. And the Germans will take
for a precedent what is still worse for our object—the report of James
Brown Scott and Robert Lansing to show that we have no legal basis
to say that launching a war of aggression shows criminal responsibility
of the people who launched that war.

But, if you define their crimes according to their practical results,
if you show that the Germans have been breaking treaties and as a
result of that have annexed populations, run concentration camps, and
violated international law by criminal acts against people, what you
will condemn are those acts which in fact are criminal in all legislation,
and you will condemn them for having directed those acts. I would
not object at all to those same words in the charter if they were de-
signed as a precedent for any government for the future. My diffi-
-culty is that this charter is not made to declare new international law;
it is made to punish war criminals and the basis must be a safe one.
Naturally, we would be open to modifications of our draft.
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GeneraL NirrcHENKO. The definition of “war criminals” was set
forth in the Moscow and Crimea declarations, and it is our opinion
we should act on those declarations. If we turn once again to the-
terms of the Moscow declaration, we see that apparently the concep-
tion of what is a war criminal is quite clear. But the difficulty is in
trying to confine this definition to a legal formula which would form
the basis of a trial of these war criminals. In my opinion we should
not try to draw up this definition for the future. The critics will try
to find any inconsistencies and any points that are not clear and to
turn these points against those who draw up the definition in the
charter. In my opinion our task should be to form the basis for the
trial not of any criminals who may commit international crimes in
the future but of those who have already done so. I refer to the
beginning of the Moscow declaration in which it is stated that Great
Britain, the United States, and the Soviet Union have received from
various sources evidences of atrocities, murders, cold-blooded mass
executions which are being committed by Hitler’s armed forces in
many countries captured by them. For these crimes the Nazis should
be punished. By our formula we should not give those who com-
mitted criminal acts the possibility of considering themselves political
criminals. If we were to try to set forth in detail the various crimes
committed by the Nazis, we might very well make a mistake. It is
quite impossible to give an exhaustive list of the crimes. If, on the
other hand, we should confine ourselves to a few matters, that too
would not be right. Therefore we should work out a formula which
would make it possible to bring to trial and punish those who have
committed all the various atrocities. At the same time we should not,
of course, confine ourselves to persons who have actually committed
the crimes but should also especially reach those who organized or
conspired them. From our point of view the form of article 6, as it
has been formulated by the direction of the committee, is not agreeable
thus. It gives a very wide field of interpretation to acts which in
one case might be an international crime and in another case might
not be so. That is why from our point of view the formula proposed
by the French Delegation is better—first of all, because it provides
not for the responsibility of states or any social organisms but for
the responsibility of persons; secondly, because the crimes are set forth
in such a manner that they are turned only against those who have
committed the crimes.

We did not submit a text of our own, not only not to provoke a fresh
discussion, but in order to be able to come to an agreement quickly.
We are ready to support the formula submitted by the French Dele-
gation, that is, we would be in a position to recommend it to our
Government.
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Mgr. Justice JacksoN. Well, I am in agreement with a great deal
that Professor Gros and General Nikitchenko have said. This is a.
most difficult subject and a most important one, not only for today
but for time to come. However, if we look only to the past with our
action, it will be of little importance to the future, 'We have no inter-
est in any particular formula so long as it accomplishes the purpose
of giving some real moral meaning to the principles that underlie
any prosecution. I agree entirely that the formula should look, as
General Nikitchenko says, to the responsibility of persons, rather than
of states, and think the formula as stated is defective in that respect.

We have given a great deal of thought—mnot only the men of my
staff but other eminent American scholars—to this subject of the crime
of making war. I must say that sentiment in the United States and
the better world opinion have greatly changed since Mr. James Brown
Scott and Secretary Lansing announced their views as to criminal
responsibility for the first World War. I have no expectation that
any rule we could formulate would avoid the criticism of some schol-
ars of international law, for a good many of them since 1918—in
language that was used about others—have learned nothing and have
forgotten nothing. But I don’t think we can take the 1918 view on
matters of war and peace. At least in the United States we have
moved far from it with such measures as lend-lease and neutrality.
As T have understood Professor Trainin’s book, which I have read
carefully in the effort to understand the Soviet views, I gather that his
view comes very close to the view which we entertain in the United
States. Our attitude as a nation, in a number of transactions, was
based on the proposition that this was an illegal war from the moment
that it was started, and that therefore, without losing our rights as
neutrals or nonbelligerents, it was our right to extend aid to the
nations under illegal attack, and the lend-lease program, the exchange
of bases for destroyers, and much of American policy was based
squarely on the proposition that a war of aggression is outlawed.

I was obliged to pass on a good deal of American activity in the
period just preceding the war, as Attorney General, and I stated the
position quite clearly that our view was that this was an illegal war
of aggression in violation of thg Briand-Kellogg pact and other ap-
plicable treaties. And I notice that the latest issue of Oppenheim on
International Law, just out, says that my Havana speech, which some
of you have read, was a sound view of international law, although it was
criticized in my own country at the time. Therefore, our view is that
this isn’t merely a case of showing that these Nazi Hitlerite people
failed to be gentlemen in war; it is a matter of their having designed
an illegal attack on the international peace, which to our mind is a
criminal offense by common-law tests, at least, and the other atrocities
were all preparatory to it or done in execution of it.
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Now the difficulty, as I see it, is that there is no prescribed sanction,
no criminal penalty, provided for that kind of what. we may call “com-
mon law” crime of violation of international law. Neither is there a
criminal sanction or penalty prescribed for the other violations of inter-
national law which the French draft considers to be punishable. In
other words, we have no statute which states any penalties or individual
responsibilities for any offenses under whatever formula we attempt to
arraign them.

To be specific: The language of the French draft, T am fearful,
does not cover just the same things that our draft covers. If it did,
I should be quite, happy to accept the formula. In subparagraph (1)
for example, to be punishable the policy of aggression must be car-
ried out, as I read the statement, both in breach of treaties and in vio-
lation of international law. That we think would leave open to argu-
ment before the court whether this policy of aggression is in violation
of present international law, and brings up at the trial all of the ques-
tions that our statute ought to settle. If that read “in breach of treat-
ies or violation” of international law, we would have much less diffi-
culty with it.

Proressor Gros. If you will read the French text, which T am afraid
was somewhat difficult to translate into English, that covers your point.
We say in violation of international law and treaties, but international
law is composed of treaties. To violate a treaty is to violate interna-
tional law. So if you want to say “or” instead of “and”, we do not
object at all. Aggression is certainly the same if you breach a special
treaty or if you just invade your neighbor—it is the same condemnable
policy.

Mz. Justice JacksoN. The other doubt that I have is whether this
draft sufficiently and explicitly embodies the common plan or conspir-
acy idea which is necessary to reach a great many of the equally guilty
persons against whom evidence of specific violent acts may be lacking
although there is ample proof that they participated in the common
plan or enterprise or conspiracy. I think that if those points could be
clarified, so that we don’t leave them in doubt, we might be able to work
out from this an acceptable basis. I do like the brevity of the French
version. But I again repeat that in connection with this we should
attempt to make some provision as to what constitutes aggression, in
which I think all of the American proposals were defective. Other-
wise we may get into litigation over whether what we-call a policy of
aggression was in fact a policy of long-range self-defense. That is
the point which I suggested the other day and is one on which I would
like to present this written proposal to this group [XXXVTI]. Would
it be a good thing to consider that now or later ?

Proressor Gros. I think to embody the common-plan theory would
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beeasy. It isonly a question of drafting. We thought of putting the
word “planned”, but it is difficult. It would have “or the plan of”, but
as it refers to conduct—

Stk Davip Maxwers, Fyre. It occurred to me you could do it in
either of two ways. In the beginning “and took part in a plan to fur-
ther”, or the policy of aggression could be put in a more concrete form
by “conduct of a plan to achieve aggression against”. What is in my
mind is getting a man like Ribbentrop or Ley. It would be a great
pity if we failed to get Ribbentrop or Ley or Streicher. Now I want
words that will leave no doubt that men who have originated the plan
or taken part in the early stages of the plan are going to be within the
jurisdiction of the Tribunal. I do not want any argument that Rib-
bentrop did not direct the preparation because he merely was over-
borne by Hitler, or any nonsense of that kind.

GeneraL Nixrrcaenko. Will Professor Gros excuse me if I try to
amend his draft? In my opinion, in the Russian the word “policy” is
not quite enough to mean actually the carrying out of a wide plan of
aggression or domination over other nations, and in my opinion Rib-
bentrop, Ley, and others can say that they do not come under that.

Proressor Gros. “Policy” is the widest term we can use.

S Davio Maxwerr Fyre. Our difficulty is that “policy” is rather
a loose word in English and is inclined to be used by people when
they want to get out of expressing a concrete meaning. I should have
to consider that a little. With the idea which Professor Gros initiated
and General Nikitchenko supported I am in entire agreement. That
is what we want to draft in order to do as inclusive a job as we can.

Mkr. Justice Jackson. May I ask one question more on the French
draft? Could the “and” in the last paragraph be “or”? You could
drop both “and who” and thus eliminate the issue that seems to lurk
in the definition.

Proressor Gros. In fact we put under that responsibility everything
that has been committed in detail, and they are responsible because
they are the instigators of the plan. It puts the charge of every
detail on them. .

Mr. Justice Jackson. If you are embodying our concept of con-
spiracy in that language, my difficulty is that an American judge
would not be certain to recognize it in that dress.

Proressor Gros. We imply that all people who have planned in-
vasions and atrocities are responsible for all the atrocities which have
been committed in execution of that plan. They are the instigators
of the crimes.

Mg. Justice Jackson. Well, I think that clarifies a point that was
troublesome in my mind, and I think in the Attorney General’s mind,
about this, and we do seem close together in our ultimate meaning.

781985—49—21
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Proressor Gros. Mrs. Mackenzie suggests we might put “and who
is therefore responsible”. That would be acceptable. »

Shall we return to Mr. Justice Jackson’s proposal to define
aggression ?

Mgr. JusTice JacksoN. On the aggression point, what we did was
to look at some of the treaties which have been made on that subject.
and try to draft something in line with what has been accepted before.
I have here a draft of a proposed provision. That is a draft from
what was used in one treaty to which the Soviet Union was a party.
There is another treaty of nonaggression that was the subject of a
great deal of consideration, and I call attention to the other treaty,
the London nonaggression treaty of July 4, 1933, the language of
which is followed closely. The point is that we take the actual attack, -
actual invasion, as constituting the aggression, and we cut off argu-
ments that there wasn’t an “attack” because invasion really was in
defense against political or economic measures. Now Germany will
undoubtedly contend, if we don’t put this in, that this wasn’t a war
of aggression although it looked like it. They will say that in reality
they were defending against encirclement or other remote menaces.
Then you are in the whole political argument of who was doing
what to whom in Europe before 1939.

I think we should not litigate the cause of the war but should hold
this case within the issue as to who first made an attack, without
allowing trial as to any motive that involved only economic or political
considerations.

This language is not suggested as perfect, but I think the idea of
defining “aggressor” is very important and that we shall have to face
it at some point in this prosecution. We either have to define it now,
in which case it will end argument at the trial, or define it at the trial,
in which case it will be the subject of an argument in which the Ger-
mans will participate; and it seems to me that it is much better that we
face it now and preclude all of that argument.

S Davio MaxweLr Fyre. I wonder whether it would meet our
purposes if, on the explanation of Professor Gros, the French draft
is accepted as a basis in essentials covering our purpose. Then I think
I would be happier myself if after “directed” is inserted a combination
of some such words as “or took part in a plan to further”. I would
suggest that, if we accept that as a basis, including some such words
again referring to the substance of a plan, Professor Gros and Mr.
Clyde and Mr. Troyanovsky could act as an unofficial drafting com-
mittee on that point, and they might present us with a final copy which
we would consider.

GEnEeraL NikrroEENKO. On the point of the Jackson proposal as to
the definition of “aggressor”, this question has been frequently dis-
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cussed at various conferences and meetings, and it seems to us it does
not enter into the competence of this commission to do so; in trying
to punish persons guilty, we should base ourselves on the definitions
entered in the various previous documents.

I do not quite share the fears expressed by Mr. Justice Jackson that
this would provoke an argument in court between prosecutors and
defense because the Tribunal would always be in a position to put a
stop to irrelevant matters. The Tribunal would not be competent to
judge really what kind of war was launched by the defendants; neither

- would it go into the question of the causes of war. If we try to enter
a definition of aggression into the charter, that we would not be com-
petent to do, as the Tribunal would not be competent to do so. It
would really be up to the United Nations or the security organization
which has already been established to go into questions of that sort.
There is an international court forming part of the U.N.’s organiza-
tion which would pass judgment on conflicts and arguments between
the different states. The task of the Tribunal is to try war criminals
who have committed certain criminal acts.

Sk Davio Maxwerrn Fyre. I would like General Nikitchenko to
help me on this. If we accept the French draft, that one of the crimes
which the Tribunal will try is directing the preparation and policy
of aggression, would not the Tribunal have to decide whether and
why the policy charged is a policy of aggression? I would like to
know how he would envision this being carried out.

GENERAL NirrrcEENKO. The policy which has been carried out by
the Axis powers has been defined as an aggressive policy in the various
documents of the Allied nations and of all the United Nations, and the
Tribunal would really not need to go into that.

Mz, JusTice JacksoN. If we are to proceed on that basis, why do we
need a trial at all? .

GEnerar N1rrToHENKO. The fact that the Nazi leaders are criminals
has already been established. The task of the Tribunal is only to
determine the measure of guilt of each particular person and mete out
the necessary punishment—the sentences.

Sk Davio Maxwerr Fyre. To take an actual case, one that involves
my country and one in which the Soviet Union and the United States
are not involved at all—take Norway for example—you see there you
have a clear aggressive attack by the Germans on Norway. But we
have information that they are going to say that it was done in antic-
ipation of measures which they claim we were about to take to pre-
vent the Norwegians from assisting the Germans by the supply of
iron—that is the sort of point. If we are going to introduce Norway

. —and we might want to for the atrocities in Norway—I think we are

rather opening the door for trouble if there is no definition. That
is a concrete point about which I am worried.
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GeneraL N1rrrcEENKO. Would a question of that sort really come
up before the Tribunal? The Tribunal would not concern itself with
questions like that—why Germany attacked Norway—but take it as
granted.

Sie Davip MaxwerL Fyre. I don’t think the defense will take it as
granted. It is going to be difficult. If you charge Ribbentrop as
having “directed the conducting of the policy of aggression™ against
other nations, one of them probably Norway, and he says there was
no policy of aggression, can you keep that issue away from the
Tribunal 2 A :

GeNrran NierrcaENEo. Of course a question like that might come
up, but we should pass judgment on the whole policy of Germany
and not on individual acts taken apart from the whole. There might
be other acts in this war which were taken in self-defense, but here
we should take it as the general palicy of Germany.

Proressor Gros. I think that is also our view of the question., I
hope we get the inside story of the Nazis and are able to prove that
they had maps in 1934 covering Norway as northern territory for
German colonization. If so, it would shut the door to the German
lawyers. The German plan should not be judged only in 1939 and
1940. It will be presented by the Chiefs of Counsel since 1933. I
have no inside knowledge of the German archives but think we could
find plenty to establish their intention much before the war. The
question by Mr. Justice Jackson is, what aggression would be con-
sidered criminal by the Tribunal? I wonder whether we are in a
position to choose the definition which should be up before the Tri-
bunal. First, there are plenty of documents in actual international
law defining aggression, and they will be used by the court; and
second, if we put in an agreement on that text, it will be an antiei-
pation of what will be adopted by the United Nations. Thus, if
the new one differed from ours on this point, we would be in difficulty.
Perhaps we could agree on a companion text which would be sent
by us to our governments. We would make a note of this text or
any text which may be adopted and say we consider this would
be a useful definition for the court; but it would not be on the same
level as the rest of the agreement; to try to avoid the difficulties
mentioned by Mr. Nikitchenko. It might even be only one of the
rules suggested to the Tribunal. The Tribunal will look into all
those declarations and treaties.

Mg. JusTice Jacrson. But the fear I have, and the fear which I
take it is shared to some extent at least by the Attorney-General,
is that this problem will come up at the trial as it seems certain to
do. Some vague idea that Germany was defending herself against
some remote menace is the line of defense taken by apologists for
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Germany in all countries. Certainly an American judge will then say,
“Why did not you fellows define aggression when drawing up the
agreement? It is not a clearly defined term of art—we find no body
of law that clearly defines it.” The treaties that I have cited use
different language and sometimes with quite different meaning, and
I am sure that an American judge would say that, if you charge a man
with making aggressive war, it is his privilege to show that the war
he made was not aggressive, and it is his privilege to show, in defense
or in mitigation, provocation, threats, economic strangulation, and that
sort of thing. It might be that from the point of view of the applica-
tion of Continental law you would not have that difficulty. But,
you see, you would have here two judges brought up in the common-
law tradition, and I would be greatly surprised if they would not say
that the charge of aggression could be met by any evidence showing
that the purpose was ultimately defensive, if we do not define aggres-
sion in such a way that it excludes resort to war to redress economic
or political disadvantages or threats of encirclement, et cetera.

Proressor Gros. I may be overconfident, but it is confidence in you.
If the prosecution presents its case on that policy of aggression, there
will be no necessity of defining aggression. If you begin by making
a definition of aggression in this agreement, you will have to define
other things—launching of war contrary to international law—and
you will have to define what you call the laws of humanity and the
dictates of the public conscience. When you begin clarifying, if you
go to the full length of it, you will have 340 articles. In contrast, if
you will leave it in the American way of dealing with international
law, you leave it to the judge to consult the sources. And even if you
give that definition, it is controversial. It remains controversial be-
cause, if you give the definition which is now proposed, your judge
may discuss and disagree with that definition; so you run the same
danger.

Sk Davio MaxwzLy Fyre. Professor Gros, it comes to this: that
your argument is bound to admit the possibility of an argument at
the trial on what is aggression. We have three choices: first, leave
aggression out, which does not appeal to us because it is the essence
of our complaint against the Germans; second, have political argu-
ment ; third, define aggression. I am merely trying to clarify it. You
really would run the risk of having a long trial.

Proressor Gros. We had a great trial at the end of the last cen-
tury—the Dreyfus case. The French court’s president said always
when thers was a difficulty that such a question could not be raised;
you must settle our difficulty in the court.

Mg. JusticE JacksoN. I really think that this trial, if it should get
into an argument over the political and economic causes of this war,
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could do infinite harm, both in Europe, which I don’t know well, and
in America, which I know fairly well. If we should have a prolonged
controversy over whether Germany invaded Norway a few jumps
ahead of a British invasion of Norway, or whether France in declaring
war was the real aggressor, this trial can do infinite harm for those
countries with the people of the United States. And the same is true
of our Russian relationships. The Germans will certainly accuse all
three of our European Allies of adopting policies which forced them
to war. The reason I say that is that captured documents which we
have always made that claim—that Germany would be forced into
war. They admit they were planning war, but the captured docu-
ments of the Foreign Office that T have examined all come down to
the claim, “We have no way out; we must fight; we are encircled ; we
are being strangled to death.” Now, if the question comes up, what
is a judge to do about it? I would say that, before one is judged
guilty of being an aggressor, we must not only let him deny it, but
say we will hear his case. I am quite sure a British or American
judge would say to a defendant, “You may prove your claim”, unless
we had something like this which says, “No political, military, or other
considerations excuse going to war”. In other words, states have
got to settle their grievances peacefully. I am afraid there is great
risk in omitting this, and I see no risk in putting it in. It may be criti-
cized, but I see no such risk in putting it in as in leaving it out. We
did not think it necessary originally, but more recently we have.

Sk Davip Maxwerr, Fyre. There is one point that Mr. Clyde sug-
gested, and it is worth exploring because it is a difficult point. He
points out that in the French draft after “aggression” you have the
words “and of domination over”. Now, in fact, every country that
was the subject of aggression was the subject of domination. If I
might just remind you, there were Austria, Czechoslovakia, Denmark,
Russia—the plan was to dominate Russia—Yugoslavia, Belgium, and
Holland. Aggression was succeeded by domination, and in the case
of Russia there was an attempt to dominate which failed. Mr. Clyde
suggests also that we limit it to “the domination of others”—that
we say in the charter everything we wanted.

Proressor Gros. I think ultimately we must face the facts that
difficulty exists now and that we have to try to have a fair trial.
The question is whether one deals with it as you suggest by putting
it in writing now or by leaving it to the judges. I do not object to
the idea of trying to find a solution, but what I mean is that the text
in itself should not be equivalent to the charge, “No, you cannot say
that.” For public opinion there is always a certain difficulty in shut-
ting out a defense.

‘MR. JusticE Jackson. I had not thought of it in just that way. It
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seems to me that it is quite a proper thing to be said as a matter of
law in advance of a trial that an attack by one upon another is not
justified by political or economic considerations. Just as we would
say in advance of a trial for assault that an attack of one person upon
another would not be justified by the fact that there were political
or economic advantages in doing it, that one must not pursue his
political or economic aims by that method. And that is what I under-
stand to be the substance of the Kellogg-Briand pact, the whole non-
aggression policy, and of nonaggression treaties, that the states re-
nounce the right to pursue those advantages by attack upon each
other. And from the point of view of the sentiment of the world
and the average man, I think that is a very important consideration
and one that it is quite justifiable to embody in our statement of the
law of the case to be applied by the court. I think that is the law;
I think that ought to be the law; and I think that if we could make
it clear in the instrument it would avoid a great deal of controversy.

Proressor Gros. Could I make a suggestion? What is stopping
us practically is that this is a definition of aggression and we do not
see a possibility of adopting between our four delegations a definition
of aggression. But if in that agreement we refer the Tribunal to the
existing definition of aggression—which is a complete text—the dec-
laration of the League of Nations of 1927, signed by Germany, Italy,
and Japan, by way of denouncing war, we have a solid basis in inter-
national law defining war of aggression. If we say that the Tribunal
will refer to those two pacts and to any other convention defining
aggression that will give them the possibility of choosing their defi-
nition, they will have to do that. Do you not think that, if we just
put in three lines referring the Tribunal to the definition of those
texts, it would be enough? [Here Professor Gros read from the
Kellogg-Briand pact.] It covers political, military, and economic
situations; so there you have a part of your definition. The pact
condemns international war, and the declaration of 1927, which they
signed, condemns it too. '

Mz. Justior JacksoN. You would prefer just a general reference
to it, or would there be any objection to using language that the
court should apply the principle of that treaty to which Germany
was a party? Would you find any objection to that?

Proressor Gros. No, none at all.

Mr. JusticE JacksoN. That treaty was the pact of Paris of 1928
(Kellogg-Briand) and the 1927 resolution by the Assembly of the
League of Nations. Germany, Italy, and Japan were there. Per-
haps we could work out some reference covering what we have in
mind. I think it is very important here.

Proressor Gros. I do not see any harm in referring to pacts signed
by Germany, because they will be referred to by the Tribunal.
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S Davio Maxwert Fyre. I should be glad to accept that as a
compromise between the two views.

GeneraL NigrrcHENKO. I wish to repeat it is not part of our task
to try to work out a definition of aggression because, however per-
fect or good our definition would be, it would not be binding to the
defendants, and they might question it. If such an argument does
crop up, it would be up to the Chief Prosecutors, who would be very
competent to parry any arguments that the defendants or counsel
might put up. As far as I know, although I have not studied in
detail the United Nations Charter adopted in San Francisco, even
there there was no attempt to define aggression as such. If the San
Francisco Conference did not do that, the more reason I think that
this commission, or I personally, am not competent to work out a
definition.

Sz Davio Maxwerr. Fyre. I wonder whether it would meet that
point and give us the assistance we want if we were to put in quite
briefly as the policy of aggression the policy defined, for example, by
the Kellogg-Briand pact and the declaration of the United Nations.
That would give a pointer without defining it. That would not be
tying us to defining it but would be showing us the sort of aggression
at which we were aiming.

Proressor Gros. I cannot see any difficulty. It is only the posi-
tion of the treaties, and it should be said that it is only an example,
becanse there are other treaties.

GeNErAL NirrrcHENEKO. Wouldn’t it be rather disrespectful to the
members of the Tribunal to point out to them the treaties which we
should expect them to knmow or at least to study?

Mg. Justice JacksoN. I do not think so. We don’t usually assume
that a judge knows any specific laws in my country and require
counsel to file a. brief on nearly every point.

Sr Davio Maxwerr Fyre. T do suggest that that would really give
us reasonable basis of compromise; it would indicate to the Tribunal
where they ought to look and what they ought to see, which, though
I haven’t been in Mr. Justice Jackson’s high judicial position, I think
would help without offense. On the other hand, we would not be
falling into the position which General Nikitchenko and Professor
Gros have envisaged of trying to decide a problem which the United
Nations organization has not yet tackled.

Proressor Gros. It was implied that—if Mr. Justice Jackson thinks
it will give satisfaction, particularly to public opinion—materially it
is in the text of the treaties.

Mkr. Justice JacksoN. Really I do not think it concerns me very
much. That is probably one thing we Americans would not get in at
all at the trial. It concerns European powers rather than ourselves.
I should hate to see a political controversy at this trial, which will be
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widely reported, and the suggestion really comes to mind because of
the Soviet suggestion that we should eliminate propaganda. I do
not think we can eliminate what may be propaganda if it also is rele-
vant to issues we ourselves raise in the case. But I should think
we could so limit the erime charged in this ecase that it would not be
necessary to worry about propaganda. It is an entirely different
thing trying to define aggression for the United Nations organization
as a future policy and solving it as a juridical policy. This Tri-
bunal will have to act on the subject, and the United Nations organi-
zation does not. Political definition seems to me much more difficult
than judicial definition. Either we or the court have got to define
this concept on which we predicate a charge of crime.

Sk Davio Maxwrrr Fyre. Then I revert to my original sug-
gestion: If we take the French draft as the basis, perhaps Profes-
sor Gros could discuss it with Mr. Clyde and Mr. Troyanovsky
on the question of wording, and we might meet tomorrow after-
noon after our pleasant interlude as guests of General Nikitchenko
[see note following] and see whether we have the form to suit us.

GENERAL NIRITCHENKO. As for this reference, would it not be better
to refer to some more recent declarations—say, for instance, the policy
of aggression condemned by the United Nations organization?

Proressor Gros. The reason for referring to the Kellogg-Briand
pact is that it was signed by Germany.

S Davio Maxwers Fyre. Perhaps, if you could find a good mod-
ern one to add to them, it would do no harm. Perhaps you could
turn that over in your mind—a very short one, but I think it would
be necessary.

The draft of article 15 [XXXVIII] was circulated, and the Con-
ference adjourned.

Noze: On Friday, July 20, 1945, all delegations were guests of the Soviet
Delegation at a luncheon at the Savoy Hotel in London. At that time the
Soviet Delegation advised that they would not be able to go on the trip
to Niirnberg on the following day. Justice Jackson offered to change the
date to any time that would be agreeable to them. They said, however,
that a change of date would not make any difference to them. On con-
sultation with the Attorney-General and Judge Falco it was decided that
the remaining delegations shéuld proceed to Niirnberg nevertheless.

On July 21, 1945, the British Delegation and the French Delegation,
together with the American Delegation and staff, lew to Niirnberg, in-
spected the Palace of Justice and the prison, as well as hotel facilities,

billeting, and other features entering into the desirability of the selection
of that city as the place for the trial.



XXXVIII. Proposed Revision of Article 15 of
Draft Agreement, Submitted by British
_ Delegation, July 19, 1945

COMMITTEE FOR THE INVESTIGATION AND
DESIGNATION OF MAJOR WAR CRIMINALS
AND THEIR PROSECUTION

19th July, 1945.

15. Each Signatory shall appoint a Chief Prosecutor for the investi-
gating of the charges against and the prosecution of major war
criminals,

The Chief Prosecutors shall act as a Committee for the following
purposes:

(@) tomake a general plan for the carrying out of any trial or trials:

(i) Until all the Signatories have appointed Chief Prosecutors,
each of the Chief Prosecutors already appointed shall take
such steps as, in his view, are best calculated to assist in the
preparations for trial.

(ii) When the Chief Prosecutors have been appointed, they shall,
as soon as possible, meet and arrange a general plan for the
first trial and shall, so far as possible, adopt the steps taken
under (i).

(iii) In the execution of that or any subsequent plan, each of the
Chief Prosecutors shall be entitled to take such action as
he thinks best calculated to carry it out and to decide how
best the portion of the plan undertaken by him can be car-
ried into effect.

(iv) If one Chief Prosecutor proposes that any subject-matter
be included in any plan, such subject-matter shall be in-
cluded unless, by a ma]orlty vote, the Chief Prosecutors
decide otherwise.

(b) tosettle thelist of major war cnmmals to be tried by the Tribunal:

If one Chief Prosecutor proposes that any Defendant be tried
by the Tribunal, such Defendant shall be tried unless, by a
majority vote, the Chief Prosecutors decide otherwise.

Unless otherwise agreed, there shall be submitted to the first
trial before the Tribunal, only Defendants who have been unani-
mously designated by the Chief Prosecutors.

310
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(¢) to settle the draft of the Indictment and the documents to be sub-
mitted therewith, copies of which are to be furnished to the De-
fendants. _

The documents to be submitted with the Indictment shall in-
clude:

(i) lists of treaties, agreements or assurances, to be referred to
by the Prosecution, and copies of relevant clauses and parts
thereof:

(i1) official governmental documents and reports of the United
Nations, including the acts and documents of the committees
set up in the various allied countries for the investigation of
war crimes and records or findings of military or other
tribunals of any of the United Nations:

(iii) copies of the statement, deposition or affidavit of any wit-
ness on which the Prosecution intends to rely save in cases
where it is proposed that the witness shall testify before the
Tribunal in person:

(iv) copies of any statements made by any Defendant.

No document of a class other than those mentioned shall
be submitted with the Indictment unless the Chief Prose-
cutors, by a majority vote, decide otherwise: but nothing
herein contained shall prejudice the right of the Chief Pros-
ecutors to submit to the Tribunal (with the duty to serve
copies thereof on the Defendants) at any time after the
lodging of the Indictment or at the Trial, any other docu-
ment (whether or not of the classes referred to in sub-para-
graphs (i) to (iv) hereof) which was not available or con-
venient for lodging with the Indictment: or to call at the
Trial any oral evidence.

(d) the lodgment of the Indictment and the accompanying documents
with the Tribunal :

(e) the drawing up and recommending to the Tribunal for its ap-
proval draft rules of procedure contemplated by Article 14 of this
Charter. The Tribunal shall have power to accept, with or with-
out amendments, or to reject, the rules so recommended.

In the event of any difference of opinion as to matters () and (e)
the Committee shall act on a majority vote, and any proposal which
fails to secure more than two votes shall be deemed rejected,



XXXIX. Proposed Revision of Definition of»
“Crimes” (Article 6), Submitted by British
Delegation, July 20, 1945

The Tribunal shall have power to try, convict and sentence any
person who has, in any capacity whatever directed or participated in
the planning, furtherance, or conduct of any or all of the following
acts, designs, or attempts namely :

1. Domination over other nations or aggression against them in the
manner condemned or foresworn in (inter alia) the following Pacts
or Declarations . __________________________

2. Systematic atrocities against or systematic terrorism or ill-treat-
ment or murder of civilians '

3. Launching or waging war in a manner contrary to the laws,
usages and customs of warfare

and who is hereby declared therefore to be personally answerable for
the violations of international law, of the laws of humanity, and of the
dictates of the public conscience, committed in the course of carrying
out the said acts, designs or attempts by the forces and authorities
whether armed, civilian or otherwise, in the service of any of the
European Axis Powers.
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XL. Report of American Member of Drafting
Subcommittee, July 20, 1945

MEMORANDUM TO MR. JUSTICE JACKSON

Subject: Report on the Drafting Subcommittee meeting on the morn-
ing of Friday, July 20, 1945.

1. This morning the Drafting Subcommittee got over the whole
redraft of the agreement and of the charter and adjourned sine die
to await the further developments in meetings of the heads of dele-
gations on article 6 and article 15 of the charter.

2. As I told you in my report of yesterday, the worst difficulty
yesterday arose from the complete refusal of Professor Trainin to
budge on the question of empowering the Tribunal to appoint special
masters or examiners. I told you orally of the debate on that point.

3. The other sticking point which developed with great sharpness
today was in connection with our effort to redraft article 22. Barnes,
Clyde, and I had redrafted it, in accordance with our understanding
of what happened at the plenary session, to read as follows:

“The administrative seat and secretariat of the Tribunal shall be
at Berlin. The first trial before the Tribunal shall be held at Nurem-
burg and any subsequent trial shall be held at such place as the Tri-
bunal shall decide.”

4. Professor Trainin would not agree to that. We tried “head-
quarters”, “Central Office”, and various other formulae for the site
at Berlin, but to no avail. He insisted on amending article 22 of the
agreement so as to make it read that “There shall be established in
Berlin an International Military Tribunal”, et cetera. It became quite
obvious in the discussion that he had it in mind that the Tribunal
would be “permanently located” in Berlin, that its “archives” would
be there, that preparations for trials would take place there, and,
apparently, that the prisoners would be there.

Respectfully,

SoNEY S. ALDERMAN
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XLI. Proposed Amendment to Paragraph 1 |
of Article 15 on Functions of the Prosecu-
tion, Submitted by American Delegation,

July 20, 1945

It is suggested that there be added to paragraph 1 of article 45 the
following: .

In case the Chief Prosecutors shall be equally divided any Chief
Prosecutor may (1) bring to trial before such International Military
Tribunal any person in the custody of his government or of any gov-
ernment which consents to the trial of-such person, and any group
or organization, representative members of which are in the custody
of his government, if, in his judgment such person, group, or organi-
zation has committed any criminal violation of International Law
defined in article 6 hereof; and (2) introduce any evidence which in
his judgment has probative value relevant to the issues raised by the
charges being tried.
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XLII. Minutes of Conference Session of
July 20, 19435

The Conference was called to order by Sir David Maxwell Fyfe and
resumed discussion of the definition of “crimes”.

Proressor Gros. I think that on the first point the French word
“try” implies try, conviet, and sentence [XXXV]. I don’t know asa
matter of drafting whether to say “try, convict, and sentence”, because
it could also acquit. On the other point of the draft, I am in a difficult
position to criticize because it is an extremely able attempt to put in
good English what was in bad English. So it does not change much
of the French text. But on the last paragraph I'm afraid that there is
more in the actual British draft [XXXIX] than in the French text.
In the first line only where it is said, “and who is hereby declared there-
fore to be”, the text declares something that means a pronounced judg-
ment of liability, and that is what I want to avoid. I might be too
literal, but, if they are declared, there is no need to try them. My
building of that article was perhaps a bit heavy, but it was this: I
started from the commission of erimes, which is a fact not denied and
certainly contrary to the laws of war and laws of humanity, and I tried
to explain in that article that those acts had been committed as a
consequence of policy which was defined in 1, 2, and 8, and that the
effect of the relation of causation between the commission of acts and
the execution of policy was a responsibility of the man who had
planned policies. Irecognize that thisis certainly given in the French
text and it might not be sufficiently expressed in the British translation
I gave, but the new draft seems to me to go too far in so far as it
“declares”. So if there is any possibility of modifying that first line
only, I am quite willing to accept. I tried to make a draft which gave
effect to those facts presented and to avoid any discussion afterward
by the prosecutors on the jurisdiction of the court. As it is more or
less only a question of drafting, I will accept any formula which will
be agreeable to the delegations.

Stk Davip Maxwers Fyre. The point I want to be clear on is this:
As T understood it, you agree that if someone is guilty of 1,2, and 3, it
should follow as a econsequence of law that he is personally responsible
for the violations of international law.

ProrEssor Gros. As a consequence of law. I might misunderstand
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the word “declare”, but, as we had explained in French and Russian,
it would mean we would declare it or pronounce it.

Stk Davip MaxwerL Fxre. Would it meet your point if we used the
words “and who is therefore in law personally answerable”?

Proressor Gros. I should think so.

Mz. Justice Jacrson. Of course we have studied this problem a
great deal, and the definition is a very difficult task. The word “de-
clare” has, I think, a different connotation for us than it appears to
have for Professor Gros. We frequently enact what is known as a
declaratory statute which merely declares what the law was—merely
declares some point that was not clear; or frequently we enact statutes
which are declaratory of the common law, merely reducing decisional
law to statute form. That does not mean that the law embodied in
that statute had no existence previously. I think “declaration” merely
sums it up and cerystallizes it, and in using “declare” in this connection
I have thought of it as just having that connotation. Thus we crystal-
lize it, drawing together all the disputed points, and the Four Powers
agree that this is and has been the rule and announce it as a declaratory
act rather than as the creation of new doctrine. So “declare” does not
offend me.

Genzeran NirircEENEKO. I have only been able to make an acquaint-
ance with this new draft of the article. I have not been able to study
it thoroughly and therefore cannot at the present stage set forth my
considerations in detail. But one thing strikes me as unnecessary here
and that is reference to the pacts or declarations of number one. No
pact or declaration is named here, but, if it is mentioned, the pacts that
are named were the Kellogg-Briand and League of Nations declara-
tion. The Soviet Union was not a member of the League at that time;
and it would seem to us that reference to a declaration as to which one
of the signatories was not a member should not be put into the draft.
The question of defining crimes is, as we have learned, a difficult one to
solve, and attempts have been made by individual delegations and by
several delegations to work out an agreeable solution. At yesterday’s
meeting I stated that the French proposal was generally acceptable to
the Soviet Delegation as it is apparently to the other delegations. But
some changes or alterations have been made which at first glance I have
not been able to study thoroughly. Therefore, if otlter delegations will
allow, we on our part shall try to work out a formula which will be
based on this French proposal. We shall try to take into considera-
tion the views expressed by Professor Trainin, who in my opinion is
well versed in questions of international law. We will submit a
formula based on this French formula.

Sm Davio Maxwerr, Fyre. Have you got that at the end, the sug-
gested alteration to meet Professor Gros’ point—“and who is therefore

in law personally answerable” ¢
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Proressor Gros. If that is the only modification of the draft by the
French Delegation and the Soviet Delegation are willing to accept the
French text, I cannot see the necessity of having a new draft.

S Davip Maxwerr Fyre. If Generpl Nikitchenko wishes to con-
sult Professor Trainin, he must have an opportunity of doing so. But
there is no difference between Professor Gros and me on the last para-
graph. That does leave the question of reference to pacts or conven-
tions. Of course I appreciate the General’s point, that the Soviet
Union and the United States were not members of the League of
Nations. Russia, however, adhered to the Kellogg-Briand pact.

Mgz, Trovanovsky. General Nikitchenko has not acquainted himself
with this text sufficiently.

Sm Davmn MaxweLs Fyre. The other point which I should like Gen-
eral Nikitchenko to have in mind is this: We were prepared to include
along with these other pacts or agreements some other modern ex-
pressions of opinion on that point. What we want is just to give a
pointer to the court as to where they may look for a definition of
aggression.

GeneraL NIkITcHENERO. Sometimes treaties change. When one was
signed it had one significance and may in the course of time change
that significance and acquire 2 new significance. For that reason I
thought it best not to refer to old history and possibly have a more
modern statement by the United Nations organization.

Ste Davio MaxweLL Fyre. Now, referring to our redraft of number
15, the first three paragraphs of (a) in this draft [XXXVIII]
I took as well as I could from the speech of General Nikitchenko in
our preliminary discussion. One point raised was pending the ap-
pointment of other Chief Prosecutors—Mr. Justice Jackson and I shall
carry on with the work—that is with whom will we go on with our
work of preparation until colleagues are appointed? We just wanted
to be sure we can use the work that has been done. (iii) is well put
into words. Nikitchenko said that within that plan the Chief Prose-
cutors should work independently.

Paragraph (iv) deals with the solution of differences and it seemed
to me that the most likely difference that would arise would be whether
something should be included or not. Therefore, I have suggested
that the subject matter should be left in unless there is a three to one
majority for cutting it out. The same principle is applied to point
(b), the list of major war criminals. The only variation is that in the
last part, unless otherwise included, there should be submitted to the
first trial before the Tribunal only defendants who have been unani-
mously designated by the first prosecutors because it is my opinion—
. and I think it is shared by my colleagues—that the first business should
be the really front-rank criminals whom everyone in the United
Nations knows by name and expects to be tried quickly.
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The point I bring is the question of the documents together with
the draft of the indictment. And this is an attempt to find a working
compromise between the two views, the one, that the court should be
fully informed in the indictment of the case of the prosecution, and
the other, that the court starts with a clean sheet. In (i) we have
documents which are going to be referred to by our people, documents
which in my view it is entirely convenient that the court should have
in front of them from the beginning and should know all about. In
(i1) are the documents included in the redraft of the paragraph deal-
ing with judicial notice and admissibility, and they are, roughly,
official government documents. It seems to me that, if we are going
to agree that they are admissible, then the sooner the court and the
defendants know their contents the fairer it will be for everyone.
In (iii) we have statements of witnesses who have made statements
but whom it is impossible to call, and, in (iv), copies of statements
made by any defendant. In our English procedure these would be
attached to the depositions and given to the judge and to the de-
fendants. The first bit of the last paragraph is intended to meet the
point that Mr. Justice Jackson made, that he would not want docu-
ments or evidence to be included merely because they existed. There-
fore I have tried to take the four main types of documents which I
think should go to the court and of course to the defendants, and
then I have said that no document of a class other than those men-
tioned shall be submitted except indictments unless the prosecutors
by three to one so desire. Now the remainder is a saving clause to
allow for the documents to be put in between the indictment and
the trial, so that we shall not be embarrassed or prejudiced by a new
document turning up. Or there may be some document we do not
want to produce until the trial. In each of the first three points I
have suggested that the voting should be such as to preserve the fears
or dislikes or views which have been expressed at this table and which
I hope will evaporate when we come to deal with the actual point.

Paragraphs (d) and (¢) deal with more formal points. Paragraph
(@) refers to the lodgment of the indictment and the accompanying
documents with the Tribunal. It is agreed that the indictment and
certain documents will be lodged and it merely becomes a question of
the time when they should be lodged. Paragraph (¢) has to do with
drawing up and approving the draft of rules of procedure, which is
merely a suggestion to the Tribunal for the Tribunal has complete
power to make rules for itself. I thought it would be enough in case
of a disagreement; then anyone who makes a proposal has got to get
three votes to have it carried through. I don’t anticipate that there
could be any point of serious difference on these last, (¢) and (e).

I apologize for being thus elaborate, but I was very anxious that
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we should if possible agree on the solution for any foreseeable point
of difference.

Jupee Favrco. I accept the suggested draft for article 15, but there
is one point which strikes my mind from the point of view of a French
prosecutor as a little shocking: the indictment and the documents
lodged with the Tribunal should contain the whole case of the prosecu-
tion so that from the time the indictment is filed both the Tribunal
and defendants can know the whole case against them. It seems there
is a possibility under this draft that the defense could be faced during
the trial with the opening of Pandora’s box of unhappy surprises, in
as much as during the trial there is llberty to the prosecution to pro-
duce something new.

S Davip MaxwerL Fyre. Our system is that, when you do that,
you give notice to the other side as soon as you can, and the Tribunal
can say, “If you are taken by surprise, we will give you a day to
consider it.”

Junce Farco. But the defense has not so much time to answer.

Sk Davip MaxwerL Fyre. Itisirrelevant, but I have myself worked
on that system for 20 years, and I don’t think it produces unfairness.
In very rare cases the defense are given time or assistance to produce
a witness to help meet it.

Mg. Justice JacksoN. From the very beginning it has been apparent
that our greatest problem is how to reconcile two very different
systems of procedure, each of which carried out by itself seems to do
]ustlce acceptable to the people who use it. It is very difficult to
arrive at the point at which you can change some practices from one
to the other, I think that in some ways the Continental and Soviet
systems are perhaps better than ours. I mean no criticism in saying
that I, of course, am used to working with the other kind of system,
and I would not know how to proceed with a trial in which all of
the evidence had been included in the indictment. I would not see
anything left for a trial, and, for myself, I would not know what
to do in open court.

Sir Davip Maxwers Fyre. I wonder, Mr. Justice Jackson, whether
you would mind dealing with point (@). The first point was designed
to meet your apprehension as to the difficulty of getting on with the job
in the meantime. I have tried to meet that on the lines of General
Nikitchenko’s speech.

Mz. Justice JacksoN. Ithink thiseffects about as fair a compromise
of the two systems as we could make. The question of avoiding a tie
vote is pretty well met. We might have some differences in detail, but
in general I think it is a workable basis on which we could arrive at
- agreement. I think there should be some time limit within which the
signatories should appoint prosecutors, because obviously we cannot
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wait. We are under pressure and criticism for the delay already and
I think that meanwhile we should go ahead and prepare for trial. We
want to get these prisoners and witnesses assembled at the place of trial
and begin interrogating them.

Gexeran N1xrrcHENKO. From my point of view, every attempt by
any delegation to improve the drafting of any article of the agreement
and the charter is to be welcomed, and from this point of view I wish
to express my gratitude to Mr. Fyfe for his attempt to work out a suit-
able solution. But in considering new proposals we should consider
them from the point of view of whether they would bring us to the con-
clusion of our work more speedily or would perhaps hold up our work.
Wae are, on our part, attempting to make proposals which in our view
would facilitate the work, but it sometimes happens it makes the work
more complex.

I might be wrong but it was my impression that during the previous
discussion the principal difficulty about article 15 was how to work out
a solution of (&), (b), (¢), and (&) in case of a tie vote. The other
difficulty was in point (@) with the word “coordination”, and to facili- .
tate the work I propose to include the words “coordination of plan”.
As for the last paragraph of point (i) of 15, as far as I can judge that
was the one point of difficulty.

In answering the question put by Mr. Justice Jackson concerning the
work of the Chiefs of Counsel until the other two are appointed. I
made observation that that work would not be impaired. It is the
right of every sovereign state to appoint any person to fulfil tasks
which may in the future become part of an international work. That is
why it seems to me quite unnecessary to make a proviso that the com-
mittee would, so to speak, adopt the individual work of the Chiefs of
Counsel. That is why points (i), (ii) and (iii) of () in the new draft
of article 15 go further than should be provided for in the charter. If
during the preliminary discussion the delegations are agreed in prin-
ciple to 15 and the new text now proposed does not change anything,
there is no reason why we should drop the original text. The only
question really left is point (&) of original 15 about designation of per-
sons to be tried. If there is a tie vote, we think that in regard to the
other points the principles stated in the paragraph coming after (¢),
that is, by majority vote, should remain in the original. In regard to
(b), that is, the final designation of persons to be tried, we agree that
in case of a tie the decision should be that proposed by the side which
intends to turn the prisoner over to the Tribunal. That is, if one side
proposes to turn a person over to the Tribunal and another prosecutor
supports him, then the person should be turned over even though the
other two should be against it. The new draft, while it does not in
principle depart from the original text, would in fact only make the
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work more difficult. In view of the fact that in the meeting of the
drafting committee a whole series of questions which had not previ-
ously been discussed was raised, we admit that each delegation has the
right to refer back to the questions supposedly settled but consider that
should not be done too often to make our work too complex.

While admitting that this going back to putting questions under
discussion again might do good and that a better draft might be
worked out, we consider it necessary to make a statement to the effect
that we on our part may whenever we wish revert back to any of the
articles agreed to in preliminary discussions, both in the agreement
and in the charter.

As for article 15, the Soviet Delegation would propose that in
peint (a), the word “plan” should be added and the question of desig-
nation of persons to be turned over to the Tribunal should be decided
as proposed by the chairman, while otherwise the article should stand
ag it is.

Sk Davip MaxweLn Fyre. How would that work?

GeneraL NirrrcHENKO. “Coordination of the plan of individual
work of the Chief Prosecutors.”

Sk Davio Maxwrerr Fyre. Does that mean that, except for (3),
the original end of 15 would stand, that is, the committee shall act?
Does General Nikitchenko suggest that 15 should stand as it is in
the original draft? .

GexNerarL NikrrcaENRo. That is, the change in article (2) and the
new procedure of voting only in regard to (5). The rest of the
article should stand.

S Davio Maxwerr Fyre. “Coordination” seemed to worry Mr.
Justice Jackson when we last discussed it. I thought it would get
rid of that worry if we set out what we meant by coordination. I
took 1, 2, and 3 from the memo sent to the Conference. How does
Mr. Justice Jackson feel about “coordination”?

Me. JusrticE JacksoN. Well, I never like such general phrases when
defining people’s duties and powers because they really mean just
what you read into them rather than what is written into them.
Therefore I never like a proposition as general as that. But my chief
difficulty is that there was no provision in 15 as it stood dealing with
a tie vote of the prosecutors. I have not understood what the princi-
ple of rotation is, that is, how it could be applied to the work of the
prosecutors. I recall that the proposal of rotation was made by the
Soviet Delegation, and I don’t understand whether it means a rotation
of chairmanship in separate trials or a rotation during the trial.

GexeraL NirrrcEENEO. It would be difficult in the charter to
. specify just how this rotation would take place since we do not know
exactly how this work of the Chief Prosecutors is going to move along.



322 CONFERENCE ON MILITARY TRIALS

The rotation which the presidency or chairmanship might take for
a period of time—that is, week to weel, session to session, as these
meetings would not, take place very often—in any case the prosecutors
themselves would be able to specify that principle. At the present,
it is really only necessary to state the principle itself.

Jupee Farco. Why should a chairmanship of the prosecutors be
necessary since they could manage their own discussions and it would
be unnecessary for us to resolve how. they should settle their differ-
ences? I understand the difficulty, and we may have to make some
arrangement about a tie vote, but I do not quite see the necessity for
any chairmanship.

Me. Justice Jacrson. Article 15 would be substantially acsepable
to us as in the original draft if provisions were made for a tie vote
somewhat in the language of the suggested amendment I shall pass
around at this time [ XLI].

Sz Davio Maxwrrr Fyre. Would that connote, Mr. Justice Jackson,
that other prosecutors could take part in the trial if they earried on
completely independent action 2

Mz. JusticE JacksoN. No. I was thinking of doing it in this way:
the prosecutor who wanted to prosecute an organization, for instance,
although the others did not, would be entitled to introduce his evi-
dence. The others might say, “We are not participating in this part
of the case.” I don’t see how we can protect the rights of anyone in
case of a tie except in that way.

Generan NixirorENERO. The main principle which applied in in-
ternational institutions of this sort would be either a unanimous vote
or a majority. Unfortunately we face a position in which a tie is
possible. It would be quite wrong to give one of the prosecutors the
right, despite and contrary to the opinion of his three colleagues, to
try a person. :

In regard to other issues, such as the approval of the indictment and
of the documents to be submitted therewith and the lodgment of the
indictment, the Chief Prosecutors will without great trouble be able
to find a solution without redrafting—by adding certain documents
or by taking some away—and in this way will reach a desirable solu-
tion. The main thing that as far as I could judge was causing anxiety
to Mr. Justice Jackson, and with very good reason, was the designa-
tion of defendants to be tried by the Tribunal, if there is a division
of vote. Naturally, when there is a majority for one or the other in
the decision, there would be no doubt. Apparently the French, Brit-
ish, and Soviet Delegations would agree that, in case of a tie vote,
the decision would be in favor of the party which had proposed to
turn the defendant over to the Tribunal for trial. Therefore, if the
vote is three to one, then naturally the person who is in the minority
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would have to submit to the decision of the majority. If, on the other
hand, the vote is two to two, if the person is turned over to the Tri-
bunal, he may be tried. In any case we would avoid the case of some
criminal being passed over.

Sk Davip Maxwerr Fyre. We are all agreed on that point. It
seems to me the real point of difference between us is in the last words
of Mr. Justice Jackson’s suggested draft, “introduce any evidence
which in his judgment has probative value relevant to the issues raised
by the charges being tried.” Suppose we applied the same principle
to that. Wouldn’t that give us the compromise in case anyone wished
to introduce any evidence which in his judgment was of probative
value? That would only be rejected if there were a three to one vote
against it. The introducer would be entitled to add the evidence unless
three of his colleagues were against it. We could introduce that and
leave what we have agreed on (b) and the rest of 15 as it is. Would
not that meet us all?

GEnEraL NIrITCEHENEKO. Point (@) of the‘second part of article 15
[XXYV], in which it is said that “investigation and collection” is part
of the individual work of the Chief Prosecutors—in this respect there
is no need for a majority vote really. But the question of whether
a person concerning whom the prosecutor had collected evidence would
be turned over to the Tribunal or not would be decided by the whole
committee. Once a person has been designated for trial as a war
criminal, each of the Chief Prosecutors is free to collect what he thinks
fit for the trial of that person.

Stk Davio MaxwerL Fyre. That seems to me to solve the difficulty
of coordination. If it is understood that each individual is free, then
we are really attacking an empty position in being worried about
“coordination”. We will let (i), (ii), and (iii) go, but if we have
the wording we had for (@) “to make a general plan for the carrying
out of any trial or trials” [XXXVTII], I do not think there is any
difference between that and coordination of individual plan for prose-
cutors. There is no difference in ideas but just in words. To make
or to agree upon a plan between the individual prosecutors as in (a)
then—in view of what General Nikitchenko has said in 15 (2) (@), I
do not think there is any real difference between us—to agree upon
a plan of individual work or plan between the 1nd1v1dual prosecutors.

GeNErAL NikitcaENEO. That is acceptable.

S Davip Maxwern, Fyre. To agree upon a plan of each. Then
(8) is altered as in the new draft [ XXXVIII]. We leave (¢), (&),
and (e) as they are and put in the committee, which act in all the
above matters except (5) by 2 majority vote.

GeneraL NigrrcEENEO. In regard to (3), the rule should be by
majority or unanimous vote. “If there is a division of votes concern-
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ing the designation of the defendants to be tried by the Tribunal, that
proposal would be adopted which had been made by the party propos-
ing the prosecution.” We could leave the last paragraph that comes
after (¢) and just add this in reference to point (8)."

Mgr. JusTice JAcksoN. All that I care to be free about is the people
we have in our possession. I don’t care to prevent the other parties
who want to try other people. We have these people and must soon
release them or try them.

Sk Davip Maxwers, Fyre. I think you are in the favorable posi-
tion there. You have so many prisoners that this proposal is bound
to clear your books.

Mer. JusTiceE JacksoN. I wonder about the language which was
being used here— ’

Stk Davio MaxweLr Fyre. We suggest this wording : “If there is a
division of vote concerning the designation of defendants to be tried
by the Tribunal, that proposal will be adopted which was made by
the party proposing the prosecution.”

The only point then that still remains is to agree upon a plan of the
individual work of each of the Chief Prosecutors and his staff. Gen-
eral Nikitchenko said that that implies that under 15 (2) (a), “In-
vestigation and collection of all necessary evidence”, each prosecutor
can add the evidence. Mr. Justice Jackson raises the difficulty that
that does not say “and offer at the trial”. Couldn’t we put into (2)
(@) “investigation and collection and preparation for offering at the
trial of all the necessary evidence”? Then there is no question of its
having to be referred back to the four prosecutors as to when it comes
in. He puts it in on his own responsibility.

GeNeraL NikitcHENEO. Isn’t it clear that if they investigate and
collect the evidence all that is done as preparation for the offering of
that evidence at the trial?

Sk Davio Maxwers Fyre. It is, but the point that is worrying Mr.
Justice Jackson is this: Suppose he has collected what he thinks is an
effective piece of evidence. He doesn’t want it to go back to the four
prosecutors and have long discussions before he can use it. The four
agree on the plan, and he works out his own way of carrying it out.

Mgr. Justice JacksoN. I should use “and offer at the trial” instead
of “preparation and offer”.

GENERAL NIKITCHENKO. Apparently we don’t quite understand each
other. Perhaps we mean the same thing. The Tribunal naturally
cannot try the case of any defendant about whom no evidence has been
collected beforehand. Perhaps, it is wrong, but I understand Mr.
Justice Jackson to mean that after the trial has started one of the
Chief Prosecutors would be able to submit evidence which would en-
able the Tribunal to try additional persons$
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Stk Davio Maxwerr Fyre. No.

Me. Justice JacksoN. No. The persons would be put on trial by
the vote of the majority or of the proposer in case of a two to two
vote, but under your system, if we did not have a piece of evidence in
the indictment, we could not offer it. Under our system, if we did not
have a certain piece of evidence in the indictment we could offer it
nevertheless at the trial. We will have evidence in the form of docu-
ments which will not be translated and ready to put in the indictment,
but it could be offered at the trial. That is, I don’t want to be spend-
ing thousands of dollars on getting evidence which cannot be pre-
sented at the trial if some other system of law should prevail by
having two votes.

Sk Davio Maxwerr Fyre. I should have thought we could put it,
“investigation and collection for production at the trial of all necessary
evidence®.

GeNeRAL N1ETTCHENEO. The real point of paragraph (a) refers to
collection of evidence before the trial starts, but we have another para-
graph in article 24, paragraph (&), which provides that the prosecu-
tion may after the trial starts apply to the Tribunal for permission to
submit any other evidence. This paragraph (d) of 24 gives the
right to the prosecutors to submit additional evidence.

Sir Davio Maxwerr Fyre. I don’t think our minds are still really
on the same point. The one Mr. Justice Jackson wants is this: Suppose
he collects a piece of evidence. Whether it be in time for the indict-
ment, or after the indictment, he should be entitled to put it to the
Tribunal. Now, he does not want the other Chiefs of Counsel to have
the right not to allow him to put that piece of evidence if they are
equally divided. That would be covered if we put in “investigation
and collection”. There is no intention of bringing in new defendants.
It is only to give the prosecutors opportunity to produce their own
evidence. ,

GeNEraL NirrrcaENEKO. If we phrase it that way, would it not
imply they should collect evidence for production only at the trial
itself? If there is a provision that evidence should also be collected—
only for production at the trial—the obligation for collecting evidence
before the trial would drop.

Sk Davio Maxwerr Fyre. Before or at the trial. I quite agree.

Mg. Justice Jackrson. The point is that the American people will
not recognize as a trial a trial at which no evidence is produced in open
court. There is no use of our going ahead with a trial that our people
will not recognize as a fair trial. I ean’t do that. I am perfectly
willing to go as far as we can in making this case complete in the
.indictment, presenting all that is available, but, if you present all the
case in the indictment and have to stop at that point, then there will
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be 30 days or so to enable these defendants to prepare for trial—three
weeks at least, I should say. During that period we might find the
most important evidence. You would be amazed at the documents -
we keep turning up all the time in Germany. There is a lot buried
in your territory, the territory occupied by Russia, that we haven’t
seen yet. I think we ought to get an indictment filed against these
people and make as much of a case in it as we can, but I think we
should reserve the right to use at the trial as much evidence as we can
get up to the time of trial. I cannot go beyond that point.

Sk Davip Maxwern Fyre. That is why I thought we would meet
both points if we used the words “and production before or at the
trial”, If the evidence turns up in time for the indictment, it will be
used to draft the indictment; if it turns up between the indictment.
and trial, it will be used at thé trial.

GenEraL NirrrcHENKO. In the Soviet system it is very often prac-
ticed that evidence is produced at the trial, new evidence that has not
been produced before, and the French system apparently also.

Jupee Farco. Evidence yes, but not a new judge.

Sir Davip MaxwerL Fyre. I think we are agreed then on article 15,
and it remains to perfect its drafting.

The Conference adjourned until July 22, 1945.



XLIII. Redraft of Definition of “Crimes”,
Submitted by Soviet Delegation, July 23, 1945

DRAFT ARTICLE 6 OF THE CHARTER
(As proposed by the Soviet Delegation)

The Tribunal shall have power to try any person who has in any
capacity whatever directed or participated in the preparation or
conduct of any or all of the following acts, designs or attempts
namely:

a) Aggression against or domination over other nations carried
out by the European Axis in violation of the principles of interna-
tional law and treaties;

b) Atrocities against the civilian population including murder and
ill-treatment-of civilians, the deportation of civilians to slave labour
and other violations of the laws and customs of warfare;

¢) Waging war in a manner contrary to the laws and customs of
warfare including murder and ill-treatment of prisoners of war, wan-
ton destruction of towns and villages, plunder and other criminal
acts;
and who is therefore personally answerable for the violation of inter-
national law, of the laws of humanity and of the dictates of the
public conscience, committed in the course of carrying out the said
acts, designs or attempts by the forces and authorities whether armed,
civilian or otherwise, in the service of any of the European Axis
Powers.
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XLIV. Minutes of Conference Session of
July 23, 1945

Sir David Maxwell Fyfe called the Conference to order.

Gexeran Nirrrcaenko. This is the paper we are submitting this
morning—a rough draft or preliminary draft of article 6 [XTIII],
which is based, as can be seen, on the French draft submitted last week
[XXXV]. The Soviet Delegation have taken the French draft as a
basis and made some alterations. This being a rough draft, it is con-
templated that further alterations might be submitted by other dele-
gations and perhaps even by the Soviet Delegation after we have con-
sidered it. The only thing we did not find it possible to do was to
put in a reference about pacts which condemned aggression. We
looked through the Charter of the United Nations once again and ob-
served that, while aggression is mentioned several times, it is not de-
fined anywhere. Apparently thisis due to the fact that aggression has
become sort of a formula in itself. Apparently, when people speak
about “aggression”, they know what that means, but, when they come
to define it, they come up against difficulties which it has not been
possible to overcome up to the present time.

Proressor Gros. I think we are perhaps the last people who should
speak, because that draft, as General Nikitchenko said, is a redraft of
the French text, and it is only a matter of some words which we could
suggest changing—which is not important.

Sir Davio MaxwerL Fyre. I think that my points are largely points
of clarification. But there is one fundamental point that I want to
see whether we are agreed on. I think we are. I want to make clear
in this document what are the things for which the Tribunal can punish
the defendants. I don’t want it to be left to the Tribunal to interpret
what are the principles of international law that it should apply. I
should like to know where there is general agreement on that, clearly
stated—for what things the Tribunal can punish the defendants. It
should not be left to the Tribunal to say what is or is not a violation
of international law. That is why I wanted in the English draft the
words “convict and sentence after trial”—that is, the Tribunal should
have the power to “try, convict and sentence”. Developing the same
point, I am a little worried by the inclusion in a) of “in violation of
the principles of international law and treaties”, because I would be
afraid that that would start a discussion before the Tribunal as to
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what were the principles of international law. I should prefer it
to be simply “in violation of treaties, agreements, and assurances”.

Now %) and ¢)—paragraph b) deals with the civilian population
and ¢) deals with the actual waging of war. I'm not clear why the
draft includes at the end of 3) “and other violations of the laws and
customs of warfare”, because the draft seems to cover that so explicitly
in ¢). But I should have preferred to leave it “ill-treatment of civil-
ians”—stop at “slave labour”. “And other violations of the laws and
customs of warfare” seems to limit it.

With regard to the final paragraph, again I want to be clear as to
what it implies, and later I should like the assistance of Professor
Gros on it too as it is largely in his form. What I want to know is
that it is an imposition of law on the Tribunal. Let me take a con-
crete example. If it is shown that Ribbentrop was guilty of ), then
it would follow as a matter of law and not be for the Tribunal to
decide that Ribbentrop would then be personally answerable for all
the crimes of the German forces. There is one general point which I
think is covered ; that is, you note in the second line you used the words
“in the preparation”. The preparations would in my view include
such acts as the terrorization and murder of their own Jewish popu-
lation in order to prepare for war; that is, preparatory acts inside the
Reich in order to regiment the state for aggression and domination.
This would be important politically for us because the ill-treatment of
the Jews has shocked the conscience of our people and, I am sure, of
the other United Nations; but we should consider it at some stage,
and I thought it was covered by this act in the preparation of the
design. I just wanted to make it clear that we had this in mind because
I have been approached by various Jewish organizations and should
like to satisfy them if possible. I have in mind only such general
treatment of the Jews as showed itself as a part of the general plan
of aggression,

Mg. Justice Jackson. Well, I think a great deal depends on what
‘we are trying to accomplish by definition, and I don’t think this one
accomplishes what the United States has had in mind to try to ac-
complish. This leaves open, as I see it, to be argued before the
Tribunal what the international law is on nearly every question. Our
basic purpose is that article 6 should settle what the law is for the
purposes of this trial and end the argument. If any definition is not
a proper one to settle on by agreement, it is not a proper one for us
to support as advocates before a Tribunal. I think it is entirely proper
that these four powers, in view of the disputed state of the law of
nations, should settle by agreement what the law is as the basis of
this proceeding; and, if I am wrong about that, I do not see much
basis for putting these people on trial in a quasi-judicial proceeding.
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The introductory paragraph of the subcommittee draft is unequivocal
and unambiguous and says that the acts it sets forth shall be con-
sidered criminal violations of international law and shall come within
the jurisdiction of the Tribunal. . It would not leave it open for
argument that this is not the law. The draft before us submitted
by the Soviet Delegation literally only confers jurisdiction to try
persons; it does not, as I see it, define the substantive law which
creates the crimes. Therefore, if this were adopted, it would be en-
tirely open to the Tribunal if it thought the international law was
such as to warrant it, to adjudge that, while these persons had com-
mitted the acts we charge, these acts were not crimes against inter-
national law and therefore to acquit them. That we think would
make the trial a travesty.

Now let us take @). If we look at it as defining a crime, it is one
consisting of three elements: first, there must be “aggression against
or domination over”; second, it must be carried out by Axis powers;
third, it must be in violation of international law and treaties. Now
the moment you look at it as broken into its elements, it seems to me
you find great difficulties in it. I do at least. The first is that ag-
gression against or domination over other nations, in violation of
some treaties, would not be in my judgment, if accomplished by
peaceable means, an international crime. For example, if we violated
our fishing treaties and continuously encroached on British waters
and dominated them without a declaration of war or going to war,
I should hardly think it an international crime; it would be a viola-
tion of treaties to which you might be entitled to remedy. It might
lead to war, but that is not what we are aiming at, which is aggression
or domination by making war. Then the second element contained
in @) is, it must be carried out by Axis powers. We would think that
had no place in any definition because it makes an entirely partisan
declaration of law. If certain acts in violation of treaties are crimes,
they are crimes whether the United States does them or whether
Germany does them, and we are not prepared to lay down a rule of
criminal conduct against others which we would not be willing to
have invoked against us. Therefore, we think the clause “carried out
by the European Axis” so qualifies the statement that it deprives it
of all standing and fairness as a juridical principle. Then the third
element of @), that all of this must be in violation of international
law and treaties, brings us right back to the question which we set
out to solve, which is to say that certain aggressions which have been
declared illegal long before this war was begun are violations of
international law, rather than to leave that to the Tribunal to argue
about and possibly disagree about.

Paragraph ) from our point of view does not reach all that we
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want to reach and reaches a good deal we would not want to reach.
It has been a general principle of foreign policy of our Government
from time immemorial that the internal affairs of another government
are not ordinarily our business; that is to say, the way Germany treats
its inhabitants, or any other country treats its inhabitants, is not our
affair any more than it is the affair of some other government to in-
terpose itself in our problems. The reason that this program of
extermination of Jews and destruction of the rights of minorities be-
comes an international concern is this: it was a part of a plan for
making an illegal war. Unless we have a war connection as a basis
for reaching them, I would think we have no basis for dealing with
atrocities. They were a part of the preparation for war or for the
conduct of the war in so far as they occurred inside of Germany and
that makes them our concern.

Paragraph ), of course, comes down to the violation of the rules
of land warfare and we really need no international tribunal to punish
that. We have evidence as to nearly every one of these prisoners that
we have that they violated the laws and customs of land warfare
against American soldiers, and therefore we can put them on trial
before an American military tribunal within a month for ordering the
slaughter of American prisoners of war. We don’t need an interna-
tional tribunal for that. So that does not seem to advance us very
much on an international trial except when we couple these individual
acts with the German plan to make warfare by that lawless and
terroristic method.

And then the last paragraph, “and who is therefore personally an-
swerable”—it seems to me to leave open the very question we want
to settle. We must declare that they are answerable personally, and
I am frank to say that international law is indefinite and weak in our
support on that, as it has stood over the recent years. This defini-
tion seems to me to leave the Tribunal in the position where it could
be argued, and the Tribunal might very reasonably say, that no per-
sonal responsibility resulted if we failed to say it when we are mak-
ing an agreement between the four powers which fulfils in a sense
. the function of legislation. T think there is greater liberty in us to
declare principles as we see them now than there would be in a court
to use new principles that we had failed to declare in an organic act
setting up the court. And therefore we leave open to an argument,
and to interminable argument, and to determination by, and division
of, the court, the question as to whether one is personally answerable
for such acts as are set out.

Now all of this brings me back to a consideration of the plan which
‘we put forward, however crudely, to accomplish that which we are
trying to do, and I would invite reconsideration of paragraph 6 as
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reported by the subcommittee on drafting [XXV]. The opening
paragraph settles the law that certain acts are criminal violations..
I think Professor Gros’ criticism, that it does not declare individual
responsibility but leaves it as a matter of state responsibility, is a
valid criticism which should be met, but apart from that I think no
departure from our definition is acceptable on criminal violations of
law for the purposes of this trial.

Now, what are these acts which should be criminal violations?
First of all, we say it is the violation of laws, rules, and customs of
war, which includes murder and ill-treatment, deportations, wan-
ton destruction, plunder, and other violations of the customs of war.
We are prepared to prove against every person whom we would pro-
pose to indict guilt under those well-defined classes of crimes. We
are prepared to show that as against the top men, not merely against
the little soldiers who were out in the field and did these things, but
against the top Nazis who ordered them. We have the captured
orders, we have the reports, we have the evidence to show that they
were guilty, and guilt will not be an inference merely because they
were in office or in authority but because they personally knew and
directed and planned these violations as their deliberate method of
conducting war.

And then the second thing of which they are all guilty—and we
can show they all participated in it with Jmowledge—was the launch-
ing of a war of aggression. They went to war as a means of carrying
out a policy after their country had renounced war as a means of
policy and after, we think, the civilized world had come to recognize
any war except a defensive war or one undertaken to. discipline an
aggressor as a eriminal violation of international law.

Now the next is the invasion or initiation of war or threats against
other countries, or otherwise in violation of international law. I am
quite prepared to concede that threats should go out of this definition.
I think actual invasion is all that we need deal with in this case, and
I should be prepared to drop the thought that mere threat of invasion
is a crime under international law. Also it involves us in great diffi-
culty as to what constitutes a threat—the building of strategic forti-
fications or strategic railroads or defenses might be construed as a
threat—and I am willing to drop that from the definition.

And the next, of course, is the common plan.or enterprise, which
is the means by which we hope to reach a great number of persons
who are deserving of trial and punishment but against whom specific
acts, other than joining in the plan and promoting the plan, might
be very difficult to prove. And we see no acceptable substitution for
that article as a means of reaching any large number of persons.

Then the last is the atrocities, persecutions, and deportations on po-
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litical, racial, or religious grounds, and the reason for the latter part
of that definition is, as T pointed out, that ordinarily we do not con-
sider that the acts of a government toward its own citizens warrant
our interference. We have some regrettable circumstances at times
in our own country in which minorities are unfairly treated. We
think it is justifiable that we interfere or attempt to bring retribution
to individuals or to states only because the concentration camps and
the deportations were in pursuance of a common plan or enterprise of
making an unjust or illegal war in which we became involved. We see
no other basis on which we are justified in reaching the atrocities which
were committed inside Germany, under German law, or even in vio-
lation of German law, by authorities of the German state. Without
substantially this definition, we would not think we had any part in
the prosecution of those things which I agree with the Attorney-
General are absolutely necessary in this case.

Therefore I come back to the proposition that we don’t know how
we can work out this plan except around a definition that is sub-
stantially what we have proposed, although we admit it is no-doubt
capable of improvements at points and clarifications.

Proressor TratNiN. In fact we all know what the major war crim-
inals have to be tried for, but it has been found that to put it in words
is a very difficult task indeed. Several attempts have been made. The
American proposal, the French, the modified British proposal, now
the Soviet proposal, and, going a little ahead, I might say we have
no perfect articles yet. This article will have to be considered further,
and in connection with that may I make a few remarks? The remarks
made by the chairman could very well be incorporated in the article.
The remarks made by Mr. Justice Jackson are more of a general char-
acter and concern questions of principle, I quite agree with Mr.
Justice Jackson that this article should be the substantive law accord-
ing to which the criminals should be tried. In this respect I must say
that while the French formula has its advantages, it may be a bit too
general in its introductory and concluding paragraphs. It is quite
true that the American draft is better than the French draft in that
it is more precise in stating that these are violations. But in the
opinion of the Soviet Delegation the subsequent part of it could be
modified by adopting some points from the French. There can be
no doubt that, as stated in the French formula, violations of the cus-
toms of war, whether in regard to prisoners of war or civilians, is
in fact an international crime. An action becomes an international
crime even though it may be carried out in accordance with defini-
tions of international law if it is done as part of preparation of aggres-
_ sion or domination over other nations. There might come a time when
there will be a permanent international tribunal of the United Nations
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organization, but this tribunal has a definite purpose in view, that is,
to try criminals of the European Axis powers, and it is quite natural
then that this fact should be noted in the French proposal. Although
of course aggression or domination would not be permissible by any
power, this Tribunal has been established for the trial of European
Axis criminals. It is very pleasant to hear Mr. Justice Jackson say
they have documents about personal responsibility of these various
leaders for these various crimes, but it seems to me that the thought
is incorporated in the French draft, that having prepared aggression
and domination of other nations, these leaders are personally answer-
able for crimes committed in the course of this war, in the course of
fulfilment of these plans. In conclusion, may I say that I made an
attempt but quite agree with Mr. Justice Jackson that some more
attempts have to be made and am sure the other delegations will join
in this enterprise ?

Stk Davio Maxwzerr Fyre. I should like, greatly daring, to try to
achieve a compromise between Mr. Justice Jackson and Professor
Trainin, because on a first hearing there is nothing in what Professor
Trainin has said with which I disagree at all. It seems to me that
this is the first point: Mr. Justice Jackson says, “I want these acts
defined as crimes”; Professor Trainin has said, “It is quite true that
the American draft is quite precise in that it states these are the vio-
lations.” It seems to me that on that point in the introductory para-
graph there is really substantial agreement except for the argument
against ew post facto legislation which Professor Gros put forward.

I put this point to Professor Gros: The drafting committee’s draft
says that “The following acts shall be considered criminal violations
of International Law . . . .” Our usual word in English stat-
utes is “deemed”, but there is no difference. It is a common word
with us. Doesn’t that meet Professor Gros’ point that we are not
declaring the law as it was but the law as we agree on it for this
purpose

Proressor Gros. Yes, I agree with you, Sir David—not to state
the law as we want it to be, but the exact formula. By the fact of
saying those acts are deemed criminal violations we admit some of
them were not, and the old construction which I attempted in my draft
was to get the same result which we all want without incurring the risk
of any criticism against that construction. All the acts which are enu-
merated in the French or Soviet drafts are not declared or deemed
to be criminal violations of international law. It goes more or less on
these lines: the following people will be considered as major war
criminals; for that purpose they should have taken part in the prep-
aration or conduct of such and such acts; and those plans, having been
committed by army or civilian services, are criminal acts. The first



DOCUMENT XLIV 335

people are major criminals because they have been instigators or
accomplices or agents of the commission of those acts. The position
seems to be better because we invite less criticism on the question
of deeming any act as a criminal violation where we cannot say it is
made so in any statute. We will not prevent any criticism by what
has been written, but nobody can say those enumerated in b) or ¢) are
not criminal violations of international law.

Sme Davip Maxwert Fyre. This seems fundamental to it. You are
saying the persons who committed these acts are major criminals.
Does not that imply the acts which they committed are crimes?

Prorrssor Gros. Yes, it certainly does; but there is a difference in
saying that, if they are convicted to have taken any part in any ca-
pa.clty in the planning of those ecriminal acts, they will be dealt with
as major war criminals, and declaring those acts are criminal viola-
tions of international law, which is shocking. It is a creation by four
people who are just four individuals—defined by those four people
as criminal violations of international law. Those acts have been
known for years before and have not been declared criminal violations
of international law. It is ex post facto legislation.

Mgz, JosticeE JacksoN. Could T ask a question? As I understand
it—and I may not be correct—but as I understand it, Professor Trainin
does not agree with you about that. If I understand it, Professor
Trainin’s book takes the position that a war of aggression or initiat-
ing war in violation of treaties is an international crime.

Proressor TRAININ. Yes.

Proressor Gros. But I explained to you that even Professor
Trainin intended to contract the notion of international crime, and
I point out the notion of international crime is different from viola-
tion of international law. It is declaring as settled something dis-
cussed for years and settling a question as if we were a codification
commission.

Mr. JusticE JacksoN. But we are a codification commission for the
purposes of this trial as I see it. That is my commission as I under-
stand it.

Proressor TrAININ. I welcome the fact that in the French draft
personal responsibility is well emphasized and that we should try to
incorporate it in our draft, but I still think the question of declara-
tion of law remains. That is, the four countries may, for the pur-
poses of this trial, declare certain acts to be criminal; and for the
purposes of this trial the laws declared by the Four Powers should be
sufficient.

Sir Davip Maxwery Fyre. It seems to me you might get it in this
~ way, by saying “the following acts shall be considered criminal vio-

lations” instead of “international crimes”—I am not sure whether
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there is a difference—*“and those who are proved to have directed or
participated in the preparation and conduct of any and all of them
shall be liable to be tried, to be convicted, and punished by the
tribunal”.

Proressor TRAININ, In my opinion we have made a step forward
and we understand each other better in this respect. But it would be
very difficult here and now to try to work out the form which would
be acceptable.

Sk Davip Maxwerr Fyre. It seems to me these are the two prin-
ciples which we have to marry: first, a statement that this is the law
which the Tribunal will apply; and secondly, the personal responsi-
bility. Now, Professor Gros, may I put this point to you? Do you
join in a distinction between international erimes and criminal viola-
tions of international law, or is there a phrase which would not offend
the codification point you make?

Proressor Gros. That is precisely very interesting. I am perfectly
sure there is no fundamental difference between those two drafts. I
will repeat: In the American draft the fact that you say that launch-
ing of a war of aggression is a criminal violation of law does not give
you the power to convict and condemn the people responsible for those
crimes if you do not say they are responsible.

St Davio Maxwerr Fyre. Then may I make this suggestion, that
we try in another draft to introduce both these conceptions? Can we
include the two things: what we would consider the crimes triable by
the Tribunal, and who will be the persons triable by the Tribunal?

Proressor TraiNiN. We agree.

Sk Davio Maxwerr Fyre. There are two points on which I counld
not quite see the weight Mr. Justice Jackson gave to them. The “ag-
gression against or domination over” seems to me to go into a different
field from the violation of a fishing treaty or something of that kind.
It implies, even without definition, military attack and aggression or
intention to become the master rather than a mere breach of agree-
ment. The other point was that I thought that, if we limited the trial
to the European Axis criminals, no one in the future could say we were
diseriminating in limiting this definition to Axis aggression. I would
like Mr. Justice Jackson to consider that point. It seems one on which
we are governed by limitations from our governments.

Mz. Justice Jacrson. Well, T agree that we are dealing only with
them, but I should think that our definition would sound pretty par-
tial if we are defining an act as a crime only when it is carried out by
the Axis powers. That is what I have in mind: If it is a good rule of
law, it should bind us all, and if not, we should not invoke it at this
trial. It sounds very partial to me, and I think we would get great
criticism from it.
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. Proressor TratNIN., We don’t say that other countries would not be
equally responsible for that but say that these persons would be re-
sponsible for acts committed by the European Axis powers.

Sk Davip MaxweLy Fyre. Then we come to point ¢). Having
made two points against Mr. Justice Jackson, I now make one in his
favor. I don’t like principles of international law coming in there,
because I think that would leave it to the Tribunal to define principles
of international law.

Proressor TRAININ. Yes, that could be changed.

Sir Davip Maxwerr Fyre. Has anyone any disagreement with the
view that acts inside the Reich, in Germany, which were preparatory
to the plan of aggression and domination should come into our pur-
view? [No response.] Then we are agreed on that. Then we come
to the common plan. AsIunderstood the last paragraph of the Soviet
draft, it of course is based on the last paragraph of Professor Gros’
draft. The intention of that is to state that anyone who has entered
into the plan will be responsible for all acts of all persons who carried
itout. Now,Mr, Justice Jackson, I would like to help on that. What
was your difficulty about the way it is framed? You said we must
declare the principle.

Mg. Justice Jackson. Yes, declare the principle that he is responsi-
ble rather than to assume that “therefore” international law does make
him answerable. We would have to declare that or settle that to be the
law. Otherwise the question would be raised: is he answerable be-
cause he has done these things, particularly under the objection Pro-
fessor Gros has stated? If we go back to the pre-Briand-Kellogg-
pact days, there is no doubt that for a period of international law all
warmaking waslegal. And it seems to me that that treaty and the acts
which followed it did something to the law of war, and that change
is what we stand on. But we must declare it, otherwise we shall have
argument on that.

S Davip Maxwenn Fyre. Would you mean, Professor Gros, in
that last paragraph that it would be open to the Tribunal to say
whether they should be personally answerable, or should we declare?

Proressor Gros. 1 think we should compare it to the common crim-
inal law. If someone is sitting behind a desk and sends some people
to kill others, the man sitting behind the desk is answerable for
murder, at least in French law, and I presume he is under other
systems. Well, the man sitting behind the desk under the common
plan, if he did not do anything else, is answerable for the same reason,
as instigator ; if you say that he is therefore answerable as instigator
or accomplice, you give satisfaction to Mr. Justice Jackson’s views.

Proressor TRAININ. 'We are approaching common ground here. We
are incorporating the best features of Mr. Justice Jackson’s draft and
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Professor Gros’, and we would leave the introductory words of Mr.
Justice Jackson’s draft together with the part about personal responsi-
bility. [Apparently Professor Trainin was referring to the subcom- °
mittee draft, XXV.] Section ¢) would probably be left as it is in the
American draft and ¢) probably in a somewhat different draft. As
for d), it would as a matter of fact come under @) of the French draft.

S Davip Maxwers Fyre. Well now, would the Conference like me
to try the marriage on thisline? I will prepare a redraft for presenta-
tion tomorrow at 2: 30.

MRr. Justice JacksoN. We have other points referred to us and will
run into grave difficulty if we don’t soon get our work concluded here.
I wonder whether we should not make an effort to deal with some of
them.

Stk Davio Maxwris Fyre. Have you a note of them ?

Mr. Justice Jackson. Professor Trainin would know whether I
am correctly informed. AsIunderstand it,there are Soviet objections
to the matter contained in the language which was redrafted in article
22. There is also a difference of opinion about article 17 relating to
interpreters and the power to appoint special masters.

S Davip Maxwerr Fyre. Shall we take 17 [XLV]? The three
points in the differences are: first, the present draft of 17 (e¢) and (g) ;
second, Mr. Clyde’s suggestion; third, Professor Trainin’s. It
occurred to me that perhaps Professor Trainin could help us. Is
there any objection to the Tribunal’s appointing someone to take the
evidence of a witness, or is it the Professor’s point that it is only for
the Tribunal to decide and not to be put in the agreement ?

Proressor TratwiN. I have some doubts whether the Tribunal
would do that—whether there would be need, and if there were,
whether the Tribunal would do it. In any case I think it is a question
which the Tribunal could very well decide itself, and the Soviet Dele-
gation suggest that by saying “the functions and duties of these
officers” in the rules of procedure we give the Tribunal the right to do
so if it wishes.

S Davio Maxwerr Fyre. What do you think, Mr. Justice Jackson ¢

MRr. Justice JacksoN. Idon’tthink you could by so limited a phrase
authorize the court to name what would in our practice answer as
special masters. This is not a new problem, The Permanent Court
of International Justice had to consider plans to bring about a com-
bination of the Anglo-American and Continental law procedure in
this respect, and it attempted to do so by permitting the court, or
the president, when the court should not be sitting, at the request
of one of the parties or on its own initiative, to take the necessary
steps to provide for examination of witnesses and experts other than
by the court itself. That isthe rule adopted by the Court pursnant to
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authorization of the statute, and they have had quite elaborate dealing
with this question of nominating a commission to take testimony. It
seems to be a general custom in international tribunals to authorize it,
and I don’t see how we can ever do this job unless we can delegate some
evidence taking to masters. I just think it is an unworkable thing,
otherwise, and since it is agreed that the court may do it under the
formula suggested by Professor Trainin, I don’t see what objection
there could be to expressly authorizing it so that there could be no
question about it.

Proressor TraiNiN. Of course there is a difference between an
international court and an international military tribunal which would
try criminal cases. I doubt whether that would be really necessary,
but in any case there is nothing to prevent the Tribunal’s doing that.
For instance, in the Charter of the United Nations organization
certain questions are left open such as the important question of con-
tingence of armed forces placed at its disposal. That question will
be settled by separate agreement. We could leave this question for
the Tribunal to decide. It would be much easier. We would lose
less time that way. There isn’t a single word in this charter which
would prevent the Tribunal’s doing that.

Junee Farco. A word of subsidiary nature would perhaps prevent
the court’s thinking it had no power to appoint officers to take
testimony.

MRr. JusTicE JacrsoN. Particularly when the document is concerned
with naming of secretaries, reporters, et cetera, who are merely clerical
officers, it should not omit masters.

Sk Davip Maxwers Fyre. It means “somebody who can be sent
to the bedside of a witness to take his evidence”. That is exactly
what it means.

Jupee Farco. You could perhaps find another expression of sub-
sidiary nature.

Sk Davip Maxwerr Fyre. Suppose we merely say that the Tribunal
shall have power to appoint officers designated to carry out tasks
designated by it.

Mr. Justice JacksoN. I hate to leave questions open in this agree-
ment for argument among the prosecutors. It seems to me the amend-
ment suggested here meets the situation frankly and clearly and the
Tribunal would then have no trouble. Sinece it is conceded that the
court ought to have that power, I cannot understand the objection
to making it clear so that we shall not be in dispute or confusion
when we come to apply it.

Proressor TraiNiN. The Tribunal would appoint these masters only
in very special cases, and I don’t think in the charter of the Interna-
tional Military Tribunal it is necessary to state that the Tribunal
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might delegate its powers to somebody. If it finds it necessary, then it
would do so.

Mg. Jusrice Jacrson. There is nothing accomplished by discussing -
it further. It is something we disagree on, and I think a case of this
size is unworkable if masters cannot be used ; at least, it is unworkable
in anything like our system of trial.

Proressor Tratnin. We would be willing to accept your formula.

St Daviy Maxwerr, Fyre. I should have thought that would have
covered it. Take out “secretaries and interpreters” and say “appoint
officers for the carrying out of any task designated by the Tribunal.”

Mg. Justicr Jacrson. Are not we agreed on the question? Does
this leave it open to argument as to whether the court would have
the power? :

Str Davip MaxwerLL Fyre. I don’t think there is any question that
it would not. I should imagine it gives the Tribunal the power. I
think Professor Trainin’s point is that it is one for the Tribunal and
not for the charter, and really that is the main point, that this is a
Tribunal matter and not a charter-makers’ matter.

Prorrssor TramvIN. According to this new formula of yours, it
would have full power then.

Mr. Justice JacksoN. Well, I think we can passit. We know each
other’s positions about it.

Sm Davio Maxwrrr, Fyre. The other point is 22. “The adminis-
trative headquarters . . . shall be located at Berlin. The first
trial. . . .” Isthere a Soviet objection ?

Proressor TraININ. We propose it shall be said, “The Tribunal
shall be located or established in Berlin.” And of course it could
sit in various places. Perhaps you could say, “The Tribunal shall be
located in Berlin and it shall sit in such places as shall be determined
by the Tribunal.”

Mr. Justice JacksoN. What is meant by that? Just what would
be in Berlin ?

GenErar NirrrcHENKO. Before the first trial takes place certain
organizational work would have to be carried out in preparation for
the trial. That work would be carried out in Berlin. Furthermore,
the administrative headquarters wonld be in Berlin, the secretariat
in Berlin, the judges would meet there before the first trial begins,
and when the trials begin they would take place in various other
cities.

S Davip Maxwrerr, Fyre. Apart from the administrative head-
quarters and the secretariat—that is in the draft—there would be, I
think General Nikitchenko said, a meeting of the judges and prepara-
tory work of the prosecutors. What I suggested was that there
should be a meeting of the prosecutors in Berlin—that the indictment
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should be handed over at Berlin. And now I think we are getting
nearer agreement if we take it as concrete and specific things. Would
that meet the Soviet Delegation’s approval if we had these four
things : administrative headquarters, secretariat, meeting of the prose-
cutors, and the indictment should be handed over at Berlin?

Generan NikrrcHENEO. The Tribunal is really made up of its
members and also of various organisms such as secretariat, et cetera.
If we just speak of administrative organization and secretariat, the
members would think that should be in Berlin before the first trial
began, that is, to get ready for that trial. That does not in any way
mean that the members of the Tribunal or the prosecutors would
have to live in Berlin. They would decide to meet, say once a week
or once every fortnight or whatever they thought fit—to meet there,
and settle certain general questions before the trial begins—to have a
place where they could meet.

Mg, Justice Jackson. Our people on the Control Council have told
me that they thought it much better if the proceedings of this court
were held some place other than where the Four Power military gov-
ernment was trying to function. And that is why they suggested
' Niirnberg, that Berlin already is having great difficulty to find ade-
quate housing and other facilities. It has been badly destroyed, and
the situation there is such that neither transportation nor communica-
tion nor housing would be easy to provide for us in addition to the
requirements made by government. So far as I am informed, there
simply are not facilities at Berlin to carry this on.

GeENeraL NixrrcaeEngo. That has nothing to do with the trials.
They would not take place in Berlin probably. All that this first sen-
tence provides for is a place where the members can meet before the
trial begins to look at the indictment and settle any other questions that
may be brought about. As we learned in an international court which
has its address in The Hague, the members would not remain there
permanently, and this, of course, would not in any way prevent the
Tribunal from having trials not in Berlin. As a matter of fact, they
probably would take place in other places but should have a residence
where they could meet.

Mr. Jusrice Jackson. But why should we go to Berlin where our
records wouldn’t be—we have tons of records—where the prisoners
wouldn’t be, and meet there when it seems to me that we should meet
where the prisoners and the records and the evidence are.

Proressor TraiNIN. The members of the Tribunal and Chief Prose-
cutors may decide somewhere else but every institution of that sort
should have an address, or permanent residence, that is.

S Davio Maxwern Fyre. That is what T thought we had covered
by the “administrative headquarters”.
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(GeneraL Nixrrcaenko. These words are not quite clear. What
does it actually mean? _
Stk Davip Maxwerr Fyre. It would be the administrative head-
quarters which would be the permanent residence and personal ad-
dress. What we call a registered office—the permanent residence. It
certainly would cover the seat of the Tribunal and the personal

address.

GeNERAL NIKITCHENKO. Yes, that is what we contemplate. This
new firm of ours—the Tribunal—would have to have an address and
that should be Berlin. Do not say “administrative headquarters”
which in Russian at least is not clear.

Mgr. Justice JacksoN. That is what I want to be perfectly clear
about, what is being asked? In the first place we have had, I think, -
different ideas about the system of trials—what we are going to do.
Now the British have filed a draft list naming nine and two more for
consideration as defendants. Our plan has been, as I have said here,
to include key men in a single trial and to reach others through that
trial of organizations so that we would not have to hold more than one
trial or at least not more than a few trials. We think on studying our
list of prisoners that we would reach, through the trial of organiza-
tions, almost all of these people by our methods. ‘Now I gather there
is a different idea in the Soviet Delegation’s mind, and I would like to
inquire how many prisoners in addition to ours you want tried and what
kind of prisoners they are. What is their rank, what is their posi-
tion, what is the problem of reaching your prisoners, as you see it?

Gexeran NigrrcHENEKO. We have no lists with us of the prisoners
held in custody by the Soviet authorities; so we are really not in a
position to answer that question, but in any case we do not contemplate
that this Tribunal should deal with a great many prisoners. Prisoners
who would come under the jurisdiction of this Tribunal would be the
major criminals, that is, mainstays of the Nazi government, leaders of
the Nazi Party, chiefs of the Gestapo and S.S., et cetera. Of course
apparently the United States and Great Britain, and probably France,
have their own lists of criminals, and at the present time we could not
precisely answer that question, but we do not contemplate having too
many of these people—that would be only the major leaders.

Str Davip MaxwerL Fyre. I think that view is universal, what we
all havein mind. That would be exactly my answer. I would include
high-ranking generals that we can prove have taken part in any of the
crimes—High Command, not chiefs in general.

GeNERAL NIRITCHENKO. And perhaps certain major organizers of
war, such as Schacht, Krupp, or persons like that.

Sir Davip Maxwerr Fyre. My mind is quite open and prepared to
take any case put up by the prosecutors. I don’t think that there is any
disagreement with us, Mr. Justice Jackson.
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Mgr. Justicr JaoksoN. Well, I think we agree on certain things, but
I have got to get our prisoners some place where we can go to work on
their cases, and the only place I can find to do it is in Niirnberg. And
-you see I cannot find out, in addition to our list and yours, how many
are involved. The principal man that is missing from our list is
Martin Bormann, and apart from him there isn’t much that we have
not got in prison. I have been told that the Russians have Bormann,
and T am wondering if that is true—if they can bring Bormann to trial
along with the rest.

GexneraL Nxrroaenko. Unfortunately we have no information at
the present time about Bormann. The Soviet idea was that, immedi-
ately after the agreement is concluded, a person would be appointed
who would deal with these matters. Of course the Soviet authorities
are carrying out investigations on their part, but the Soviet idea was
that that would be taken up immediately after we have the charter and
agreement ready and signed.

Str Davio Maxwers Fyre. I was wondering whether something of
this sort might do. Then we leave the place to be fixed by the prose-
cutors if it is to be elsewhere than Berlin.

Mgr. JusticE JacksoN. I would not agree to that, Mr. Attorney-Gen-
eral. 'We would have to meet in Berlin unless there were a majority to
meet somewhere else. I think we have to fix the meeting place. There
comes in there the tie-vote situation. I think we would have to fix it.
I don’t want to be stubborn about it, but I have to tell the Army where
to get ready for these trials. I can’t leave it for prosecutors, two of
whom are not yet appointed.

Stz Davip Maxwerr Fyre. No, it is much better to have the thing
out now.

Mz, Justice JacksoN. I think it is something to be settled in the
agreement, because I have got to get these prisoners there. I am really
getting very discouraged about this, I must say. And it seems to me
that there are one or two or three things to do. I am getting very
discouraged about the possibility of conducting an international trial
with the different viewpoints. It isn’t the fault of anybody, but we
have very different viewpoints. I think the United States might well
withdraw from this matter and turn our prisoners over to the Enropean
powers to try, or else agree on separate trials, or something of that sort.
It seems to me our difference in viewpoint is too great to work without
so much difficulty and delay that it is going to be impraectieal to try
these people within the length of time I can commit the United States
to this venture. The matter has taken a different shape than when I
came here authorized to sign on behalf of my Government, and it looks
quite discouraging, I must say.

Str Davio MaxweLr, F'yre. Tam sorry. I am aborn optimist myself
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and also a working politician. This is the first time for the United
Nations to get to work on a concrete task, and there are bound to be
difficulties, but I have been struck this afternoon, as on Friday when
we dealt with article 15, with the realization that, when we got down to
it, we found agreement. I should be displeased, and my Government
would be extremely disappointed if we could not find means of work-
ing this out as an international body. Apart from our own people
or the peoples of Europe, our work is to see these top-notch Nazis
tried, condemned, and many of them executed. And I should be very
sorry if we fell down when we have drafted out so much agreement
over, to my mind, matters of detail. As T see this problem as we are
dealing with it at the moment, we give the Tribunal an address of
residence and a secretariat, the judges meet or the prosecutors meet, -
and then as soon as possible the men go to the place of their own
decision. I don’t really think there is any point of difference between
us yet.

GeNERAL NirrTcHENEO. Not a single government would have sent
its representative here unless it wanted united action on this matter,
and the Soviet Government on its part wanted and does want united
action, and that is why under the Moscow and Crimea declarations
they have done so. Qur committee here has done a good deal of
valuable work, and, of course, we would not be happy about the fact
we have met with difficulties. There have been moments when the
Soviet Delegation was rather discouraged with the progress of the
work and thought perhaps some details could impair our reaching an
agreement. But as a result of good will and good intentions on all
sides we have been able out of 80 articles of the charter and of the
agreement to come to agreement on 27 articles of the charter and
the whole agreement. Therefore all we have left is three articles,
and as a matter of fact in principle we agreed this afternoon on what
should be included in the sixth article.

In regard to the article about special masters, the Soviet Delegation
thinks that on that point agreement which would satisfy everybody
could be reached. So apparently all that is left now is to name or
not to name the permanent seat of the Tribunal and of the Chief
Prosecutors. This would have extremely great importance if the
permanent seat of the Tribunal would necessarily mean that all the
trials would be held there. Mr. Justice Jackson says that the most
convenient place for the American prisoners would be Niirnberg, and
very probably the first trial would in fact take place in Niirnberg, but
as there are prisoners in the hands of the British, French, et cetera,
investigation of charges against those persons would probably go on
at the same time in preparation for subsequent trials. I do not say
that there would be many trials, perhaps three or four, probably not
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more. In any case there should be a place where members of the
Tribunal could meet to discuss certain questions before the first trial
or in between the trials. For separate meetings they can choose any
place they like. The trials would also take place not in Berlin but
in other places. But the center where they should meet if they wanted
to should be the permanent seat.

Juoee Farco. The French Delegation thinks it would be very dis-
appointed if we do not manage to make an international agreement
and think we nearly reached doing it. As the Russian delegate said,
on all questions and exceptions we have had of any consequence there
are only perhaps one or two questions we are not quite agreed on—
but nearly agreed on all but the last. As far as I am concerned, after
what I saw at Niirnberg, it is certainly an excellent place to hold
the trials and have all the organization of the court and prosecution
and I think it would be a great mistake to have the headquarters
and secretariat at another place where the trials are not going on.
There we saw all is very well for the trials, but, if the Russian Dele-
gation makes this a question of principle and tells us that question is
only settled if the headquarters of the secretariat be at Berlin, I would
consider it.

Mg. Justice JacksoN. Well, the difficulty with the proposition here
is that, if the United States is going to take responsibility as host for
these trials at Niirnberg, we must put a staff to work getting physical
plans ready, and the same is true any place else. The Army has told
me again and again, “Don’t come at us without consultation months
ahead of time because it takes time.” Now we could not even find
out under the proposal now before us where the trial could be held
until the other prosecutors are appointed. It would be the middle
of September before we could know whether we could even go ahead,
and I cannot wait that long. I shall have to say to my Government
that they will have to put someone else to this task because I must
be back to the Supreme Court. That is not your trouble, of course,
but it is a very practical one for me. I think this agreement should
fix the place for the first trial so that we can be at work at once getting
it ready. I have tried to point out the facilities at Niirnberg. I am
willing to give a list of my prisoners and lay all my cards on the table,
but if you let this thing drag we will be running into different cur-
rents of public sentiment and people will be disgusted with too much
delay. I don’t see how we can, as lawyers responsible to our people,
permit it. I could not accept the draft that is suggested by the
chairman much as I would like to be agreeable to a man who is so
agreeable to us, but I regard it as an unworkable thing to leave it
~ so that there could be no meeting place fixed until some remote time
when all are appointed.
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Sir Davio Maxwery, Fyre. I don’t think T made it clear that draft
is only of the first sentence. I hoped that we would go on to deal with
the question of the first trial after that. That was only taking the
place of the words “administrative headquarters of the Tribunal and
its secretariat shall be located at Berlin”, which was the agreed draft.
I was elaborating on that to meet the Soviet point on the address and
the meeting unless otherwise agreed. That is the first sentence only;
then I thought we should approach the question of the first trial.

GenErar Nirrrcaexxo. I have already stated that we took upon
ourselves to recommend to our Government Niirnberg as the place
of the first trial. So far we have no answer to that communication
and as soon as we do, and we hope that it will be positive, we will be
able to state in the charter that the first trial would take place in
Niirnberg. But at the present time it is a question as to whether we
have a permanent seat of the Tribunal.

Sir Davip Maxwers Fyre. Is there a hope of getting an answer on
Niirnberg in time to incorporate it this week in the charter?

GeNErAL NIrrrocHENKO. We hope to have the answer in one or two
days.

Stk Davio MaxweLL Fyre. Then I think that is 2 most helpful hope.
I think the method of getting an agreement is to decide to put in a
slightly longer form what should be doné at Berlin and then hope to
put in the first trial at Niirnberg. Then it would be for the Tribunal
and Chief Prosecutors to decide what meetings they would have at
Berlin and at Niirnberg, and, if the prisoners were taken to Niirnberg,
it would be a matter of convenience. The Chief Prosecutors would
all want to go and examine them there.

Proressor TraNiN. We agree.

Mg. Justice JacrsoN. Let me suggest what would seem to me pos-
sible. I don’t know just what is meant by administrative headquar-
ters myself, but the address, secretariat, and administrative headquar-
ters, and the permanent record of proceedings, wherever held, could
be in Berlin. The first meeting of the judges and Chief Prosecutors
could be held at the headquarters. The first trial shall both be pre-
pared and held at Niirnberg, and any subsequent trials shall be held
at such places as the Tribunal shall decide.

S Davip MaxwrerLL Fyre. As Mr. Justice Jackson suggests, as
well as the Tribunal you have the first meeting of the prosecutors at
Berlin,

Mg, JusticE JacksoN. After the word “Berlin” I would insert “and
records of the proceedings wherever held shall be permanently lodged
there.” Then before the word “meeting” I would insert the word
“first” so that it would read “the first meeting of the judges and of
the Chief Prosecutors shall be held at the headquarters which shall be
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fixed by the Control Council”. That is, the location in Berlin shall
be determined by the Control Council. “The first trial shall be pre-
pared and held at Niirnberg and any subsequent trials shall be held
at such places as the Tribunal may decide.” Then I could get to work
at once and get ready. Also we can have the Control Council pick
us some headquarters which would have to be, I assume, in the neutral
zone in Berlin. Perhaps if we consider that at our next meeting,
we can agree.

The Conference adjourned.



XLV. Redraft of Charter, Submitted by
British Delegation, July 23, 1945

AGREEMENT by the Government of the Unitep Kingpom
oF GrEaT BriTian aND NorRTHERN IreLAND, the UniTED
STATES OF AMERICA, the Provisional Government of the FRENcH
Rerusric and the Government of the Union or Sovier
SociarList RepusLics for the Prosecution and Punishment of
the Major War CriminaLs of the EuroreaN Axis

Warreas the United Nations have from time to time made declara-
tions of their intention that War Criminals shall be brought to justice;

A~p waEREAS the Moscow Declaration of the 30th October 1943 on
German atrocities in Occupied Europe stated that those German offi-
cers and men and members of the Nazi Party who have been responsi-
ble for or have taken a consenting part in atrocities and crimes will be
sent back to the countries in which their abominable deeds were done
in order that they may be judged and punished according to the laws
of these liberated countries and of the free Governments that will be
created therein;

ANp waEREAS this Declaration was stated to be without prejudice
to the case of major criminals, whose offences have no particular geo-
graphical location and who will be punished by the joint decision of
the Governments of the Allies;

Now THEREFORE the Government of the United Kingdom of Great
Britain and Northern Ireland, the United States of America, the Pro-
visional Government of the French Republic and the Government of
the Union of Soviet Socialist Republics (hereinafter called “the Signa-
tories”) acting in the interests of all the United Nations and by their
representatives duly authorised thereto have concluded this Agree-
ment.

Article 1.

There shall be established after consultation with the Control Coun-
cil for Germany an International Military Tribunal for the trial of
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war criminals whose offences have no particular geographical location
whether they be accused individually or in their capacity as members
of organisations or groups or in both capacities.

Article 2.

The constitution, jurisdiction and functions of the International
Military Tribunal shall be those set out in the Charter annexed to
this Agreement, which Charter shall form an integral part of this
Agreement.

Article 3.

Each of the Signatories shall take the necessary steps to make avail-
able for the investigation of the charges and trial the major war
criminals detained by them who are to be tried by the International
Military Tribunal. The Signatories shall also use their best en-
deavours to make available for investigation of the charges against and
the trial before the International Military Tribunal such of the major
war criminals as are not in the territories of any of the Signatories.

Article 4.

Nothing in the Agreement shall prejudice or release the obligations
of the parties to the Moscow Declaration for the return of persons
to be tried at the scenes of their crimes.

Article 5.

Any Government of the United Nations may adhere to this Agree-
ment by notice given through the diplomatic channel to the Govern-
ment of the United Kingdom, who shall inform the other signatory
and adhering Governments of each such adherence.

Article 6.

Nothing in this Agreement shall prejudice the jurisdiction or the
powers of any national or occupation court established or to be
established in any allied territory or in Germany for the trial of war
criminals.

Article 7.

This Agreement shall come into force on the day of signature and
shall remain in force for the period of one year and shall continue
thereafter, subject to the right of any Signatory to give, through the
diplomatic channel, one month’s notice of intention to terminate it.

781985—49——24
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Ix wrrness wHEREOF the Undersigned have signed the present
agreement. :

Doxe in quadruplicate in this day of '
1945 each in English, French and Russian, and each text to have
equal authenticity.

For the Government of the United Kingdom of Great Britain
and Northern Ireland

For the United States of Ameriea

For the Provisional Government of the French Republic

For the Government of the Union of Soviet Socialist Re-

publies
Charter
CONSTITUTION OF THE INTERNATIONAL MILITARY
TRIBUNAL
Article 1.
In pursuance of the Agreement dated entered

into by the Government of the United Kingdom of Great Britain and
Northern Ireland, the United States of America, the Provisional Gov-
ernment of the French Republic and the Government of the Union
of Soviet Socialist Republics there shall be established an Interna-
tional Military Tribunal (hereinafter called “the Tribunal”) for the
just and prompt trial and punishment of the major war criminals of
the European Axis.

Article 2.

The Tribunal shall consist of four members, each with an alternate.
One member and one alternate shall be appointed by each of the
Signatories. The alternates shall, so far as they are able, be present
at all sessions of the Tribunal. In case of illness of any member of



DOCUMENT XLV 351

the Tribunal or his incapacity for some other reason to fulfil his
functions, his alternate shall take his place.

Article 3.

Neither the Tribunal, its members nor their alternates can be chal-
lenged by the prosecution, or by the Defendants or their Counsel.
Each Signatory may replace its member of the Tribunal or his alter-
nate for reasons of health or for other good reasons, except that no
replacement may take place during a Trial, other than by an alternate.

Article 4.

(a) The presence of all four members of the Tribunal or their
alternates shall be necessary to constitute the quorum.

(3) The members of the Tribunal shall, before any trial begins,
agree among themselves upon the selection from their number of a
President, and the President shall hold office during that trial, or
as may otherwise be agreed by a vote of not less than three members.
The principle of rotation of presidency for successive trials is agreed.
If however a session of the Tribunal takes place on the territory of
one of the four Signatories, the representative of that Signatory on
the Tribunal shall preside.

(¢) Save as aforesaid the Tribunal shall take decisions by a simple
majority vote and in case the votes are evenly divided, the vote of the
President shall be decisive; provided always that convictions and
sentences shall only be imposed by affirmative votes of at least three
members of the Tribunal.

Article 5.

In case of need and depending on the number of the matters to be
tried, other Tribunals may be set up and the establishment, functions,
and procedure of each Tribunal shall be identical, and shall be gov-
erned by this Charter.

JURISDICTION AND GENERAL PRINCIPLES

Article 6.

The following acts shall be considered criminal violations of Inter-
national Law and shall come within the jurisdiction of the Tribunal.

(a) Violations of the laws, rules or customs of war. Such violations
shall include murder and ill-treatment of prisoners of war: atroc-
ities against and violence towards civil populations: the de-
portation of such populations for the purpose of slave labour:
the wanton destruction of towns and villages: and plunder: as

_ well as other violations of the laws, rules and customs of war.

(b) Launching a war of aggression.
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(¢) [Invasion or threat of invasion of or] initiation of war against
other countries in breach of treaties, agreements or assurances
between nations or otherwise in violation of International Law.

[(d) Entering into a common plan or enterprise aimed at domina-
tion over other nations, which plan or enterprise involved or
was reasonably calculated to involve or in its execution did in-
volve the use of unlawful means for its accomplishment, includ-
ing any or all of the acts set out in sub-paragraphs (a) to (¢)
above or the use of a combination of such unlawful means with
other means.]

(¢) Atrocities and persecutions and deportations on political, racial
or religious grounds [in pursuance of a common plan or enter-
prise referred to in sub-paragraph (&) hereof, whether or not
in violation of the domestic law of the country where per-
petrated.]

Article 7.

The official position of Defendants, whether as heads of State or
responsible officials in Government Departments, shall not be con-
sidered as freeing them from responsibility or mitigating punish-
ment.

Article 8.

The fact that the Defendant acted pursuant to order of his Gov-
ernment or of a superior shall not free him from responsibility but
may be considered in mitigation of punishment if the Tribunal de-
termines that justice so requires.

Article 9.

Organisers, instigators, and accomplices who participated in the
formulation or execution of a common criminal plan or in the per-
petration of individual crimes are equally responsible with other par-
ticipants in the crimes.

Article 10.

At the trial of any individual member of any group or organisation
the Tribunal may declare (in connection with any act of which the
individual may be convicted) that the group or organisation of which
the individual was a member was a criminal organisation.

After receipt of the Indictment the Tribunal shall give such notice
as it thinks fit that the prosecution intends to ask the Tribunal to
make such declaration and any member of the organisation will be
entitled to apply to the Tribunal for leave to be heard by the Tribunal
upon the question of the criminal character of the organisation. The
Tribunal shall have power to allow or reject the application. If the
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application is allowed, the Tribunal may direct in what manner the
applicants shall be represented and heard.

Article 11,

In cases where a group or organisation is declared criminal by the
Tribunal, the competent national authority of any Signatory shall
have the right to bring individuals to trial for membership therein
before national, military or occupation courts. In any such case the
criminal nature of the group or organisation is considered proved
and shall not be questioned.

Article 12,

Any person convicted by the Tribunal may be charged before a
national, military or occupation court, referred to in Article 11 of
this Charter, with a crime other than of membership in a criminal
group or organisation and such court may, after convicting him,
impose upon him punishment independent of and additional to the
punishment imposed by the Tribunal for participation in the criminal
activities of such group or organisation,

Article 13.

The Tribunal shall have the right to take proceedings against a
person charged with crimes set out in Article 6 of this Charter in his
absence if he has not been found or if the Tribunal, for any reason,
finds it necessary, in the interests of justice, to conduct the hearing in
his absence.

Article 14,
The Tribunal shall draw up rules for its procedure. These rules
shall not be inconsistent with, the provisions of this Charter.

COMMITTEE FOR THE INVESTIGATION AND PROSECUTION
OF MAJOR WAR CRIMINALS

Article 15.
Each Signatory shall appoint a Chief Prosecutor for the investi-
gation of the charges against and the prosecution of major war

criminals.
(1) The Chief Prosecutors shall act as a committee for the fol-

lowing purposes:

(@) to agree upon a plan of the individual work of each of the Chief
Prosecutors and his staff,

() to settle the final designation of major war criminals to be tried
by the Tribunal.

(¢) to approve the Indictment and the documents to be submitted

therewith.
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(&) to lodge the Indictment and the accompanying documents with
the Tribunal. ,

(¢) to draw up and recommend to the Tribunal for its approval draft -
rules of procedure, contemplated by Article 14 of this Charter.
The Tribunal shall have power to accept, with or without amend-
ments, or to reject, the rules so recommended.

The Committee shall act in all the above matters by a majority vote
and shall appoint a Chairman as may be convenient and in accord-
ance with the principle of rotation : Provided that if there is an equal
division of vote concerning the designation of a Defendant to be tried
by the Tribunal, that proposal will be adopted which was made by the
party which proposed that the particular Defendant be tried.

(2) The Chief Prosecutors shall individually, and acting in col-
laboration with one another, also undertake the following duties:

(@) Investigation collection and production before or at the Trial
of all necessary evidence.

(5) The preparatlon of the Indictment for approval by the Com-
mittee in accordance with paragraph (1) (c¢) of this Article.

(¢) The preliminary examination of all necessary witnesses and of
the Defendants.

(@) To act as prosecutor at the Trial.

(¢) To appoint representatives to carry out such duties as may be
assigned to them.

(f) To undertake such other matters as may appear necessary to them
for the purposes of the preparation for and conduct of the Trial.

It is understood that no witness or Defendant detained by any Sig-
natory shall be taken out of the posses1son of that Signatory without

its assent.
FAIR TRIAL FOR DEFENDANTS

Article 16.
In order to ensure fair trial for the Defendants, the following pro-
cedure shall be followed :

(@) The indictment shall include full particulars specifying in detail
the charge against the Defendants. A copy of the Indictment
and of all the documents lodged with the Indictment translated
into a language which he understands shall be furnished to the
Defendant at a reasonable time before the trial.

(6) During any preliminary examination of a Defendant, he shall
have the right to give any explanation relevant to the charges
made against him.

(¢) A preliminary examination of a Defendant and the Trial shall
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be conducted or translated in a langunage which the Defendant
understands. .

(@) A Defendant shall have the right to conduct his own defence
before the Tribunal or to have the assistance of Counsel.

(¢) A Defendant shall have the right through himself or through
his Counsel to present evidence at the Trial in support of his
defence.

POWERS OF THE TRIBUNAL AND CONDUCT OF THE TRIAL

Atticle 17.
The Tribunal shall have the power

(2) to summon witnesses to the Trial and to require their attendance
and testimony and to put questions to them

(b) to interrogate any Defendant

(¢) to require the production of documents and other evidentiary
material ‘

(d) to administer oaths to witnesses.

Article 17 (e).
Present draft

To appoint special officers of the Tribunal to take evidence and
to make findings (except findings of guilt) and to certify summaries
of evidence to the Tribunal whether before or during the Trial.

To appoint interpreters, reporters, clerks, marshals and other offi-
cials, either generally or for the Trial of a particular case. Persons
so appointed shall, before assuming their duties, if required by the
Tribunal, take an oath in a form approved by the Tribunal.

Amendment suggested by Secretary

To appoint interpreters, reporters, clerks and other officials, either
generally or for a particular case. In particular, if at any time
during the trial, it shall be established before the Tribunal that (for
a reason which the Tribunal finds sufficient) a witness cannot be
brought to the place of trial, then the Tribunal shall have power to
appoint a special officer to take the evidence of such witness and to
report to the Tribunal. Persons so appointed shall, before assuming
their duties, if required by the Tribunal, take an oath in a form
approved by the Tribunal.

Suggestion of Professor Trainin

The Tribunal shall have the power to appoint officers (secretaries,
interpreters, etc.) for the carrying out of tasks of a subsidiary nature.
The functions and duties of those officers shall be set forth by the
- Tribunal in the Rules of Procedure.
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Article 18.
The Tribunal shall

(@) confine the Trial strictly to an expeditious hearing of the issues
raised by the charges;

(d) take strict measures to prevent any action which will cause un-
reasonable delay, and rule out irrelevant issues and statements of
any kind whatsoever;

(¢) deal summarily with any contumacy, imposing appropriate pun-
ishment, including exclusion of any Defendant or his Counsel
from some or all further proceedings, but without prejudice to the
determination of the charges.

Article 19.

The Tribunal shall not be bound by technical rules of evidence. It
shall adopt and apply to the greatest possible extent expeditious and
non-technical procedure and shall admit any evidence which it deems
to have probative value.

Article 20.
The Tribunal may require to be informed of the nature of any evi-
dence before it is offered so that it may rule upon the relevance thereof.

Article 21.

The Tribunal shall not require proof of facts of common knowledge
but shall take judicial notice thereof. It shall also take judicial notice
of official governmental documents and reports of the United Nations,
including the acts and documents of the committees set up in the
various allied countries for the investigation of war crimes, and the
records and findings of military or other Tribunals of any of the
United Nations.

Article 22.

[The administrative headquarters of the Tribunal and its secretariat
shall be located in Berlin. The first trial before the Tribunal shall be
held at Nuremburg and any subsequent trial shall be held at such place
as the Tribunal shall decide.]

Article 23.

One or more of the Chief Prosecutors may take part in the prosecu-
tion at each Trial. The function of any Chief Prosecutor may be
discharged by him personally, or by any person or persons authorised
by him,

The function of Counsel for a Defendant may be discharged at the
Defendant’s request by any Counsel professionally qualified to con-
duct cases before the Courts of his own country or by any other person
who may be specially authorised thereto by the Tribunal.
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Article 24,
The proceedings at the Trial shall take the following course:

() The Indictment shall be read in court.

(5) The Tribunal shall ask each Defendant whether he ‘pleads
“guilty” or “not guilty”.

(¢) The prosecution shall make an opening statement.

() The Tribunal shall ask the prosecution and the defence what
evidence (if any) they wish to submit to the Tribunal and the
Tribunal shall rule upon the admissibility of any such evidence.

(¢) The Tribunal may put any question to any witness and to any
Defendant, at any time.

(f) The prosecution and the defence shall interrogate and may cross-
examine any witnesses and any Defendant who gives testimony.

(9) The defence shall address the court.

(%) The prosecution shall address the court.

(¢) Each Defendant may make a statement to the Tribunal.

(7) The Tribunal shall deliver judgment and pronounce sentence.

Article 25.

All official documents shall be produced, and all court proceedings
conducted, in English, Russian and French, and in the language of the
Defendant. So much of the record and of the proceedings may also be
translated into the language of any country in which the Tribunal is
sitting, as the Tribunal considers desirable in the interests of justice
and public opinion.

JUDGMENT AND SENTENCE

Article 26.

The judgment of the Tribunal as to the guilt or the innocence of any
Defendant shall be motivated by the reasons supporting its findings
and shall be final and not subject to review.

Article 27.

The Tribunal shall have the right to impose upon a Defendant on
conviction, death or such other punishment (including imposition of a
pecuniary fine) as shall be determined by it to be just.

Article 28.

In addition to any punishment imposed by it, the Tribunal shall have
the right to deprive the convicted person of any stolen property and
order its delivery to the Control Council for Germany.

Article 29.
In case of guilt, sentences shall be carried out in accordance with the
* orders of the Control Council which may at any time reduce or other-
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wise alter the sentences but may not increase the severity thereof. If
the Control Council, after any Defendant has been convieted and
sentenced, discovers fresh evidence which, in its opinion, would found -
a fresh charge against him, the Council shall report accordingly to the
Committee established under Article 15 of this Charter, for such action
as they may consider proper, having regard to the interests of justice.

EXPENSES
Article 30.
The expenses of the Tribunal and of the Trials shall be charged by
the Signatories against the funds allotted for maintenance of the
Control Council.



XLVI. Redraft of Soviet Definition of “Crimes”
(Article 6), Submitted by British
Delegation, July 23, 1945

23rd July 1945
9.45

The following acts or designs or attempts at any of them shall be
deemed crimes on conviction of which punishment may be imposed by
the Tribunal upon any person who is proved to have in any capacity
whatever directed or participated in the preparation or planning for
or carrying out of any or all of such acts designs or attempts:

(@) Aggression against or domination over other nations carried out
by the European Axis Powers in violation of treaties, agreements
and assurances

(b) Atrocities against civilian populations including (inter alia)
murder and ill-treatment of civilians and deportation of civilians
to slave labour, and persecutions on racial or religious grounds
where such persecutions were inflicted in pursuance of the aggres-
sion or domination referred to in paragraph (&) above

(¢) Violations of the laws rules and customs of war. Such violations
shall include (inter alia) murder and ill-treatment of prisoners
of war, the atrocities referred to in paragraph () above when
committed against the civilian populations of conquered or occu-
pied countries, the wanton destruction of towns and villages, and
plunder.

Any person who is proved to have in any capacity whatever directed
or participated in the preparation for or carrying out of any of the
acts designs or attempts referred toin (&) (5) and (¢) above shall be
personally answerable therefor and for each and every violation of
international law, of the laws of humanity and of the dictates of the
public conscience committed in the ecourse of carrying out the said acts
designs or attempts or any of them by the forces and authorities
whether armed civilian or otherwise in the service of any of the Euro-
pean Axis Powers.
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XLVII. Minutes of Conference Session of
July 24,1945

The Conference was called to order by the Attorney-General and
at once took up the redraft submitted by the British of article

6 [XLVI].

Prorrssor Gros. I have nothing to say on the material. It seems
to me everything has been discussed. Now, as to drafting, naturally
it is a question of general approach to the problem of drafting for an
international conference. I don’t kmow whether, when you put in
for example, “murder and ill-treatment of civilians” it helps the
difficulty. The fact that you are obliged to say “including (inter
alia)” proves that it is only an illustration, and it makes the text a
little heavy. Butit is only a question of drafting. I do accept it with
one or two verbal amendments.

I have one remark on (5), where we appear as wanting to prosecute
because of racial or religious treatments only because they were con-
nected with the war. I know it was very clearly explained at the
last session by Mr. Justice Jackson that we are in fact prosecuting
those crimes only for that reason, but for the last century there have
been many interventions for humanitarian reasons. All countries
have interfered in affairs of other countries to defend minorities who
were being persecuted. Perhaps it is only a question of wording—
perhaps if we could avoid to appear as making the principle that those
interventions are only justified because of the connection with ag-
gressive war, it would not change your intention, Mr. Justice Jack-
son, and it would not be so exclusive of the other intervention that
has taken place in the last century.

GeNERaL NirrrcHENEKo. The Soviet Delegation considers that in
general this proposal of article 6 is quite acceptable. It takes into
consideration views expressed by Mr. Justice Jackson that we should
state such and such actions are considered crimes, and that at the
same time in the end it gives a certain amount of prominence to in-
dividual responsibility and the responsibility not only of the persons
who had carried out the crimes but also of the persons who had par-
ticipated in those crimes. Of course there may be some alterations
of drafting, as for instance in the first paragraph, where it is stated
that “on conviction of which punishment may be” inflicted upon any

360
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person who has been proved, et cetera, while at the end practically
the same is repeated, “any person . . . *. Perhaps it would be
better to cross it out in the first paragraph and just leave it as it is in
the end. If we come to the question of drafting, then perhaps we
could make some suggestions on that score..

Mg, Justice JacksoN. Well, T have not had the time that I would
like to give to studying a thing that is as technical as this. We are
trying to embody a great deal in a very small space, and accuracy is
quite essential. Of course it leaves out entirely our (&) as it was
reported by the drafting committee [XXV]. And it does seem to me
that it leaves it very doubtful, at least arguable, whether we have
included the “common plan” or “enterprise” idea. I think probably
it was the intention to do so, but I think it makes it more doubtful
than it ought to be.

In paragraph (a) it seems to me that the words “carried out by
the European Axis Powers” should come out of the definition because,
as I said yesterday, if it is a crime for Germany to do this, it would
be a crime for the United States to do it. I don’t think we can define
crimes to be such because of the particular parties who committed the
acts, but for the purpose of meeting General Nikitchenko’s suggestion
that we are only supposed to deal with the Axis powers, we could in
the opening paragraph state that this Tribunal has jurisdiction only
over those who carried out these crimes on behalf of the Axis powers
so that we could keep the idea of a limitation, but not in the definition.
Other than that I should like to reserve comment until I have studied
it a little further,

Sir Davip Maxwers Fyre. With regard to Professor Gros’ point
about the prosecution on racial and religious grounds, I thought that
this was the general view that we had accepted yesterday, that they
were to be limited to those carried out in pursuance of aggression and
domination mentioned in point (@). The heads of delegations re-
member that I took the contrast between a Nazi chastising a Jew before
the war and the systematic persecution of the Jews in order to carry
out the Nazi plan, and that is the sort of contrast that I tried to get
in the draft, but I am very pleased to consider any improvement.

Proressor Gros. I think that it puts on us an obligation to prove
that those persecutions were inflicted in pursuit of aggression and that
is a difficult burden because, even in the Nazi plan against the Jews,
there is no apparent aggression against other nations. Paragraph (a)
speaks of aggression over other nations; so it would be easy for Ger-
man counsel to submit to the court that the Nazis’ plan against the
Jews is a purely internal matter without any relation whatsoever to
aggression as the text stands.

Sk Davip MaxweLL Fyre. From what I have heard I think we shall
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be able to prove that. Take the anti-Jewish measures as an example,
The anti-Jewish measures were a result of the orders of the Nazi
leaders and not only the Nazi leaders but the Nazi government. It
will not be very difficult for anyone to associate them with the general
plan of aggression, but if Professor Gros will consider that point
and suggest an improvement in the words I should be pleased to
consider it. With regard to what General Nikitchenko said, I would
be grateful for his general agreement and would appreciate sugges-
tions. With regard to Mr. Justice Jackson’s point, I had hoped that
the “common plan” which was in the old 6 (d) was covered by the
words “who is proved to have in any capacity whatever directed or
participated in the preparation or planning for or carrying out of
any . . . acts,” and then in the last half of the last paragraph,
which is Professor Gros’ words—and to be responsible “for each and
every violation of international law”, et cetera, committed by the Axis
powers. That means that, if anyone is shown to have participated in
a'plan to do (a), (d), or (¢), or any of them, he is responsible for all
acts in carrying it out. I hoped it had got the “common plan” idea
adapted to this form. A

With regard to the second point, I think the answer to Mr. Justice
Jackson’s anxiety is the Moscow declaration. And so long as we
make clear that we are following the heads of state at Moscow, then
T think it only a matter of words as to how we put it in. I think we
should make it clear that we are carrying that out as given us by the
heads of three states and in which the French are good enough to
collaborate. Now what is the best step for dealing with this?

Mgr. JusticE JacksoN. Well, I am willing to do most anything. We
are still at several points of difference. If we are within drafting
distance of each other, perhaps the next step is drafting. I would
like to point out, on this common plan or enterprise, what I think is
substantial difference between the American draft and your redrafi.
And with characteristic stubbornness I submit that ours is superior,
if I may do so without offense. Under your draft, the last paragraph,
any person who is proved to have participated in any capacity what-
ever in the carrying out of any of these acts shall be personally
answerable therefor. Now that literally reaches millions of people
whom our definition wasn’t intended to reach. That would reach
the private soldier who had no choice but to go where he was ordered;
it would reach the farmer who may have accepted some slave labor
on his farm at the height of the harvest; it would reach a great many
people of that kind. If you notice, the emphasis in the American (d)
is not that he did something that helped the government but that he
entered in a common plan or enterprise aimed at these forbidden acts.
Now that to my mind was the crime to reach. I think the difference
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is quite substantial. We are trying to reach by our “common plan
or enterprise” device the planners, the zealots who put this thing across.
We are trying not to confuse it with the people who in most countries
have very little to do with the policies they are called upon to execute.
And it seems to me that the emphasis should be on the planning level
rather than on the mere fact that at some point one voluntarily or
involuntarily, knowingly or unknowingly, participated in carrying
it out.

Prorrssor Gros. May I say that that was our intention and that was
why we put in the French draft the words, “preparation” and “policy”;
but I could support Mr, Justice Jackson fully on his observations
because I can also see that our word “policy” might be vague. It
certainly covers the planning irrespective of acts, designs, or attempts
and covers much more than “plan” as it also covers execution.

In paragraphs (%) and (¢) we could cover more than the instigators
as it stands here. I suggest “took part in a plan to further”, but I
don’t know whether we could come back to that draft.

Mz. JusTticE JacksoN. That is the only observation I had that oc-
curs to me at the moment.

Stk Davio MaxweLr Fyre. I wonder whether this would commend
itself to the Conference. I find that, if we start conversational sug-
gestions on drafting, we are apt to get wide of the points. If the dele-
gations would put their suggestions in writing, we could deal with this
line by line. If we refer it to the drafting committee, they may not
realize on how many points we agreed.

Proressor Gros. I think the ideas on which we insisted are included
in the draft, and it is essentially a question of wording; so I would
certainly be quite happy to accept anything in accordance with Mr.
Justice Jackson’s or General Nikitchenko’s desires.

I present first the French and Soviet draft, and in consequence I
accept the British as it would be amended to give satisfaction to the
other delegations, but I don’t like to work on a draft which is not
ours and to put modifications on it, as I don’t think that is fair.

Mgz. Justice JacksoN. The diffienlty with that is that I would
come back close to the draft we suggested because I did a great deal of
work on definitions and it was the best we could do; and this redraft
leaves out the launching of aggressive war, which is a subject of great
interest to us. Secretary Stimson, who was at one time Secretary of
State and is now Secretary of War, has persuasively contended that
the German war was illegal in its inception and that therefore the
United States was justified in departing from the strict rules of
neutrality. While I shall submit, as I have no alternative by
reason of being outvoted on it, I would not abandon that proposal. I
would return to the “common act or enterprise” language, or “policy”
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in place of “enterprise”, which would bring us about back to our
definition, except in-the. opening, about which Professor Gros is quite
right ; our draft is defective in failing to put emphasis on individual
responsibility. I repeat that we shall be making a mistake if we
don’t put in some provision which so limits aggression as to prevent g
general litigation of the causes of war. Those would be the things.
I would put in, and they have all been passed on adversely by the
Conference. I don’t want to be unduly persistent about it.

GeNzraL Nixrrcaexgo. We are trying here to work out the com-
mon article which would be acceptable to the four delegations pres-.
ent here. It is very probable that, if the Soviet Delegation had to
work out an article 6 just for itself, it would look quite a bit different
from what it looks now. We accepted the French proposal as a-
basis because we thought we could come to an agreement on that,
and we thought we could work out our own idea on the French text.
Then, as that has proved unacceptable as the proposal which we hoped
would form a basis for an agreement, it is quite possible that this
text as it stands will not satisfy in its entirety all the delegations. But
perhaps it is the best compromise that can be reached. If the chair-
man says we must work on a new text again and on a redraft of this
text, I think we shall be back where we started three weeks ago. That
is why it seems to me this proposal should be taken by him as a basis.
We could make alterations, of course, but it should expedite matters.
It would seem better to take this as a basis and just have certain draft-
ing changes. We do not intend to submit a new text. We just have
a few drafting corrections or alterations.

Sk Davip Maxwrrr Fyre. I hope we shall be able to work that
out, if the delegations will try to let me have any alterations to this
text as soon as they can.

The other matter is paragraph 22, which Mr. Justice Jackson sug-
gested last night—the address and administrative headquarters.

GeNERAL NIKITCHENEO. Perhaps we could shorten this text a bit
and, rather than go back to the one that was proposed by the drafting
committee, say as follows: “The administrative headquarters of the
Tribunal and its secretariat shall be located in Berlin. The first meet-
ing of the judges and of the Chief Prosecutors shall take place in Ber-
lin. The first trial shall take place in Niirnberg and subsequent trials”
et cetera. 'We could leave out for the time being the word Niirnberg,
as we said we are waiting for a reply on that score. As for the fact
that records should be lodged there permanently, it seems unnecessary
to mention it in the charter. Probably if the secretariat is to be in
Berlin, the records will also be kept there.

Sm Davp Maxwerr Fyre. We understand that the Soviet Delega-
tion is waiting for instructions on Niirnberg, and we hope that they
will come.
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Mgr. Justice Jackson. There is only one addition, “is located and
that the location in Berlin shall be determined by the Control Council.”

GeNEraL NIEKITCHENEO. We are quite agreed that the Control
Council is supposed to do that, but perhaps it is a question of finding
a building in Berlin, and is it necessary to put details of that sort in
the charter?

Me. JusTicE JacksoN. You see somebody has to do it right away
if space is going to be available, and, if the Control Council is to be
asked to do it, they will make the effort. If not, we are going to be
so long getting it done. I am just anxious to get this thing done.
That is my point about it.

GENERAL N1KTTCHENKO. Perhaps we could then say, “The first meet-
ing of the judges and of the Chief Prosecutors shall also take place in
Berlin in a place to be determined by the Control Council.”

Mz. JusTice JacrsonN. I suggest one thing more about that. I think
the meeting should be held at a time to be determined by someone who
should be so authorized. I suggest that our chairman be authorized
to call that meeting. Otherwise who is to call it, and suppose some
don’t come? It ought to be the duty of someone to call this meeting
immediately after this agreement is signed and fix a date for it after
calling all the parties. Otherwise, if left, no one will be authorized
to institute it.

GeneraL NIRITCHENEKO. €. . . shall take place in Berlin in such
a place and at such a time as shall be determined by the Control
- Couneil.”

Mgr. Jusrtice JacksoN. I don’t think the Control Council should
determine the time. I think that should be determined by the prose-
cutors themselves. They won’t know when we are ready.

Junce Farco. Have not the judges the right to get together—meet if
they wish, for instance, in Paris?

GeNErAL NIRITCHENKO. Perhaps after we have this agreement
signed we could ask the chairman to take care of that and put it in
the charter.

S Davio Maxwersn Fyre. I am very pleased merely to act as the
missionary to summon the meeting of the Chief Prosecutors, and I
shall do it as soon as possible after the Chief Prosecutors are appointed.

Mer. Justice JacksoN. Then I want to be clear as far as the holding
of the trial at Niirnberg. That is where preparation would have to
take place. As far as any of our prisoners are concerned, we shall
have them in jail there available for interrogation, but the prepara-
tion would have to take place there. We could not prepare several
places, or take the prisoners or witnesses to different points—that is
.why I put in “prepared” as well as “held” at Niirnberg.

GeNERAL Nirrrcmengo. We took those words out because we
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thought it was self-understood that if the trial took place in Niirn-
berg the defendants would be examined there, but, if we say “shall
be prepared”, that is not enough as preparation is being carried out
now not only at Niirnberg but at various places. Naturally defend-
ants will be examined there. Otherwise we would have to say the
“firgt trial shall be held in Niirnberg and subsequent trials in some
other place”—which would be rather complicated.

Mg. JusTice JacksoN. My anxiety is that it be understood.

Sk Davio MaxwerL Fyre. I think General Nikitchenko said there—
and I for my part entirely agree—that if I want to examine any
American prisoners I should be quite prepared to go to Niirnberg to
do it. Mr. Falco says the same.

GENErAL NixiTcHENEO. I agree.

Stk Davio MaxwerLr Fyre. I think that concludes the points referred
to the chiefs of delegations, doesn’t it? We are agreed that: Adminis-
trative headquarters of the Tribunal and its secretariat shall be lo-
cated in Berlin. The first meeting of the members of the Tribunal
and of the Chief Prosecutors shall take place in the place to be deter-
mined by the Control Council. The first trial shall take place in
Niirnberg and any subsequent trials shall be held at such places as
the Tribunal may decide.

GenErAL NirrrcmeNko. There is the question of article 4 of the
agreement. Itispartly a question of drafting. As we took down the
suggestion proposed by Mr. Justice Jackson at the preliminary session,
in meaning it is absolutely the same but in words it is a bit different.
“Nothing in this Agreement shall prejudice the obligations undertaken
by the parties of the Moscow Declaration for the return of war crim-
inals to the countries in which they had committed their crimes,”

Sk Davio Maxwers Fyre., “Nothing in this Agreement shall preju-
dice the obligations of those who are parties”—so as not to forget
France.

Me. Justice JacksoN. Would your Foreign Office take the position
that they are under an obligation to return? As I understand the
Moscow declaration, three powers stated that to be their policy, but I
think it is quite a different thing to create an obligation to return
persons to a state not a party to the declaration. We intend fully to
carry out that policy, but I am not authorized to add an obligation to
the statement of policy in the declaration. As I pointed out before,
the whole subject of war criminals, except those to be tried by the
International Tribunal, is not within my guidance except as I am free
from time to time to advise the military authorities or State Depart-
ment, but I am not authorized to make any agreements concerning that.
I can say nothing which prejudices the statements contained in that
declaration, but to characterize them as obligations I would not do
without specific authorization,
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Stk Davip Maxwers Fyre. Then you would prefer to say nothing in
this agreement that will prejudice the statement of policy made by the
parties of the Moscow declaration. Mr. Clyde suggests, “Nothing in
the agreement shall prejudice or affect the position of the parties in the
Moscow declaration in regard to the return . . . .”

GENErAL NIkiToHENEO, Qur impression was that this was the
agreed formula, and we would not propose to change it but just to
make a very slight change in the drafting.

Sm Davio Maxwerr Fyre. I would not appreciate the difficulty
myself, but as Mr. Justice Jackson has explained it I would be pre-
pared to accept it in these words. It would leave the powers who
made the Moscow declaration in the same position as before.

@EnEraL NikiTcHENKO. It isn’t quite clear to me. Is it proposed
to change the text of this article 4 of the agreement now—that is,
change the word “obligation”?

Sr Davip MaxwerL Fyre. That is Mr. Justice Jackson’s suggestion.
Really the only change would be that. We had put in General Nikit-
chenko’s suggestion about return of war criminals at the end.

Geveran NiiTcHENEKO. I shall take that into consideration when
looking over this final draft.

“Nothing in this Agreement shall prejudice the obligations under-
taken by the parties to the Moscow Declaration concerning the return
of war criminals to the countries where their crimes had been com-
mitted.”

In article 27 of the charter it seems the words “pecuniary fine” do
not really fit in when we consider major war criminals. The respon-
sibility is too great for pecuniary fine. Could not we just leave out
those words and say “death or such other punishment as the Tribunal
may consider just”?

In article 7 of the charter I do not propose any change but would
like to point out two considerations. Would it be proper really in
speaking of major criminals to speak of them as carrying out some
order of a superior? This is not a question of principle really, but I
wonder if that is necessary when speaking of major criminals.

Sie Davip MaxwerLrn Fyre. There are two points: first, they have
already said they were just doing what Hitler said they should do;
and secondly, in international law, certainly in some cases, superior
orders were a defense, but in the sixth and seventh edition of Oppen-
heim it appears that they aren’t a defense. If we don’t make it clear,
we may have some trouble on it.

GeneraL Nigrrceenko. There is a misunderstanding. I wasn’t
against disallowing orders of a superior as a defense, but I thought
that in regard to major criminals it would be improper to say that
superior orders could be used in mitigation of punishment.
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Stk Davip Maxwerr Fyre. It seems to me difficult. Suppose some-
one said he was threatened to be shot if he did not carry out Hitler’s
orders. If he wasn’t too important, the Tribunal might let him off
with hislife. It seems to be a matter for the Tribunal.

In one of the German cases on trial which were such a farce after the
last war they did say that superior orders were no defense but could be
taken into account on mitigation. That has been the general rule on
superior orders in international law books.

GeNERAL Nixrromengo. If the other heads of the delegations con-
sider it best, we have no intention of pressing it. In general, it should
be considered in mitigation ; we think it is proper.

Mz. JusTice JacksoN. Of course that was put in when we were con-
sidering trial of organizations, which would reach thousands of peo-
ple who are not major criminals but would be reached through major
criminals. And if you are going to get members of the Gestapo and
S.S. through the conviction of the organization, it would be quite
unfair if you would not take into consideration in fixing punishment
the degree of real responsibility that they had. I think it would be
a useful provision if we are to try organizations.

Jupce Farco. Leave it. Is it necessary to indicate to the Tribunal
the reason for mitigation? If we say simply that orders are not a
defense, it would seem to be left to the Tribunal to say that they may
be a mitigation.

Mgr. Justice JacksoN. That is about what we proposed originally—
not an absolute defense but a mitigation.

Sk Davip Maxwerr, Fyre. The important part is that it should not
be an absolute defense.

Jopgk Farco. That is the important part. Must we add that that is
the reason for the Tribunal to consider mitigation ?

Sme Davip MaxweLyL Fyre. We have covered the charter except for
article 6.

Mzr. Justior JacrsoN. I don’t think we have specifically settled
whether we shall have special masters, nor what we shall do in cases
of a tie, except in a very limited number of cases.

S Davip MaxweLn Fyre. No. You reserved the question of mas-
ters. I thought we had settled paragraph 15.

Mzr. JusTicE JacksoN. But,if you recall I stood on the original sug-
gestion we have here. If there is equal division on a vote, the proposal
would be adopted if made by the party which brought that particular
defendant to be tried. But we have in no other case arrived at a tie
solution.

Sm Davip Maxwerr Fyre. The committee shall act in all above
matters upon majority vote, and that means that on the other mat-
ters except (b) you have to have a three-to-one majority for the
proposal.



DOCUMENT XLVII 369

Mz. Jusrice JacksoN. That is what I object to.

Sir Davio Maxwers Fyre. I thought we agreed to this.

Mr. Justice JacksoN. No. I agreed as to the designation of de-
fendants.

Stk Davio MaxwerL Fyre. I thought we had agreed as to the whole
article. I thought we met your point by putting in (5) that the
preparation of indictment by the committee would be proceeded with
as an individual matter. Remember we altered 15 (5).

Mkr. Justice Jackson. But suppose we get up to the time of trial
and there is a question of how to proceed and we have a vote of two
to two. How shall we deal with it? It might very well happen, as
we have seen here at this table, because two of us represent one system
of Jaw and two another.

S Davip MaxwerL Fyre. But I thought that was covered by the
first draft on that by majority vote, for frankly I could not see the
sort of point on which we would disagree at that stage.

GeneraL N1xITCHENEO, Yes, we thought we agreed by a majority
vote.

Mkr. JusTiceE Jackson. Maybe it was agreed to by majority vote,
but I did not agree consciously. We want something that will work.
We don’t want just to postpone differences. Here we are, and have
been free of outside or press criticism of our disagreements, But get
- in trial and have disagreements, and we are right out in public. We
had far better iron out differences here than at the trial. The thing
could be the subject of a great deal of criticism if we left our agree-
ments so that we could be equally divided and perhaps have an un-
fortunate situation as a result of it.

Stk Davip MaxweLL Fyre. I do hope we wont have to go over this
because I may say I suggested the compromise on the selection of
defendants, which, of course, means that it was a concession directly
to those who had the defendants so that they could go forward, as
I appreciated especially the position of the Americans who had most
of the defendants and wanted to get clearance and wanted to get quit
of them by trying them. I really find it difficult to see what point of
difference before the trial would not be left to three to one majority.

Mgr. JusticE JACKSON. You have a question of difference of view
between those of the Continental systems and of our own as to how
and whether to try organizations, and as to conspiracy, and on defini-
tion of crimes. If disagreements at a trial cannot be solved, it will
‘be disorganized and we will not think it a workable plan. We want
some way to break any tie that may occur.

Sk Davio Maxwersy Fyre. Organizations are covered by article
10. I think we agreed with Mr. Justice Jackson.

Mr. Justice Jacrson. Well, we agreed that they may be tried.

’
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Suppose that, when we get right to it, there is a disagreement as to
how or whether we shall try them. We have seen a great misunder-
standing of our proposal in that respect.

Sm Davip Maxwrrr Fyre. No one could defeat the trial if article
10 is accepted as an agreed compromise on that point. Suppose you
put forward the trial of Kaltenbrunner as a member of a group. You
propose him as a member of a group, but under the charter that makes
article 10 apply. Then you have only to get one person with you
on that. Because that is a proposal to deal with a defendant.

Mz. JustickE Jackson. I would think it is a little broader than
that. You see, we start with very basic differences of viewpoint
as our approach to a trial. In many ways, as I have said before, I
think the Continental system is better than ours, but we get into
those points where we don’t see alike because we were brought up
in different systems. I should be happy to recommend to our Govern-
ment to turn our prisoners over to you three and retire from it. We
want to do our duty about this and no more, but we do not want to
come out of here with an unworkable agreement which will get us
into friction and difficulty at the public trial.

Sk Davio Maxwers Fyre. Let us take article 1 of the agreement.
“There shall be established . . . an International Military Tri-
bunal for the trial of war criminals whose offences have no particular
geographical location whether they be accused individually or in their
capacity as members of organizations or groups or in both capaci-
ties.” Then you come on to article 15 of the charter, “The Committee
shall act in all the above matters by a majority vote . . . Pro-
vided that . . . that proposal will be adopted which was made
by the party which proposed that the particular Defendant be tried.”
Surely the reading of these two articles together would give you
the right, provided you got one vote, for instance, for Kaltenbrunner
as a member of a group. Then article 10 applies and you get your
procedure.

Mz. Justice Jackson. But that would only apply to the designa-
tion of a defendant. Each other point as to how we would proceed
isleft open if we disagree.

Sw® Davo MAXWELL Fyre. Would it meet your point if, at the
end of 15, there were a provision for an equal division of vote con-
cerning the designation of defendant or the capacity in which he
has to be tried.

Mgz. Justice Jackson. I think we should have a provision such as
I submitted on the twentieth of July in writing and which I realize
was voted down, that in any case where we are equally divided the
person whose prisoner is involved may bring to trial or offer any
evidence relative to the issues provided he has the support of one
other Chief Prosecutor.



DOCUMENT XLVII 371

Stk Davio Maxwerr Fyre. But you have got that.

Mr. JusticE Jackson. I don’t think we have it except as to the
designation of defendant.

Stk Davip Maxwerr Fyre. I intended to give you that. All the
delegations meant by article 10 to give you the right to try, provided
you could get one other Chief of Counsel to support you.

Jupee Farco. That was my impression also.

GENERAL NigTTCHENKO. We were under the impression that article
10 provided for the declaration of an organization to be a criminal
organization during the trial of its responsible members or repre-
sentative members. As for Mr. Justice Jackson’s remark that it
perhaps might be better for the European powers to try the criminals,
as far as we know this question would be up to the parties here repre-
sented ; but as far as we know the United States showed the initiative
in this respect in the holding of an international trial and the other
parties agreed to that. Fach head of the delegation of course speaks
for his own country, but on our part we can say the position of the
Soviet Delegation in this respect has not changed since we started
these talks. That is why we are trying to reach agreement taking
into consideration the points of each delegation and trying to attempt
a compromise solution.

S Davio Maxwerrn Fyre. I should have thought you were covered.

Mg. Justice Jackrson. Well, I don’t feel we are quite, and I don’t
think we should leave it in doubt in anyone’s mind. There is a way
out of any tie. I am probably unduly cautious and insistent, but it is
always my practice in drafting, if I see a point is disagreed, to meet
it and settle it instead of leaving it to cause trouble later. And
it seems to me that, if we don’t meet this issue as to breaking any tie
and solve it now, we may meet it in the midst of trial with a hundred
reporters writing about points on which we disagree. We have worked
well here together. We don’t always agree, but we respect each other’s
opinion and try to reach agreement. But if we leave these things to
come up in the midst of the trial, it would be a very discouraging thing
to me. When we are tied two to two, who settles it? No matter what
it is? Counsel often disagree. I have frequently disagreed with my
American associates in an American trial, and, where no one is boss
over the others, there must be someone to settle such disagreements.

Stk Davio Maxwers Fyre. But on that point, the point of evidence—
we discussed that on Friday and amended 15 (2) by putting in “and
‘production before or at the Trial”, so that that would come under the
action the Chief Prosecutors could take individually and would be lefi
toyou. That was put in to cover that difficulty.

GeEnErAL NIETTCHENKO. We agree.

Sk Davio Maxwerr Fyre. We are all agreed there—to meet you
on that point, We discussed this point on Friday.
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MRr. JusTice JAcksoN. At considerable length—but I did not think
we had met it squarely. However, I will look it over further. I don’t
want to leave any points that are arguable

Stk Davip MaxweLr Fyre. We all intended to meet your difficulties
on that fairly and squarely and thought we had in the alteration
of 15.

GENERAL NIKTTCHENEKO. We suggested that we divide article 15 into
two parts.

Stk Davip MaxwerL FyFe. A separate article on what prosecutors
can do individually—We shall try and have the amendments tomorrow
by eleven o’clock and meet at two-thirty. The drafting committee .
is waiting on the heads of counsel. We meet tomorrow on the question
of masters.

Mg. Justice JacksoN. I think we should accept the committee’s
draft on it because it is clear that, if you have in the draft that you
may appoint special masters and then leave it out, it is always open
to the people who do not want masters appointed to say that it was
in and later taken out and hence the power was withheld. I think it
should be quite clear. In my entire lifetime we couldn’t get all the
evidence in this case if we did not use special masters.

Sk Davip Maxwerr, Fyre. That point, quite frankly, is not one
on which I have any great feeling. I suggested the alteration to
Professor Trainin’s draft which I thought would meet it, but might
I make this appeal to the Conference? If, apart from article 6—
which obviously is on a different plane because there we are discussing
the law which we are going to create—if Mr. Justice Jackson eould
waive his difficulties as much as possible on 15 and 16, we would accept
that, and I would make an equal appeal to General Nikitchenko to
accept the intermediate on 17. I think then we could abide by the
decision. I suggest that the delegations consider that point. I am
most anxious to come to agreement this week and ask that both con-
sider it in that light.

GENERAL N1xrrcHENEO. I share your hopes to wind up our work
this week.

The conference adjourned.



XLVIII. Redraft of Definition of “Crimes”,
Submitted by Soviet Delegation, July 25, 1945

July 25, 1945.

The following acts, designs or attempts at any of them shall be
deemed crimes and shall come within the jurisdiction of the Tribunal:

a) Aggression against or domination over other nations carried out by
the European Axis Powers in violation of treaties, agreements
and assurances;

b) Atrocities against civilian populations including murder and ill-
treatment of civilians and deportation of civilians to slave labour,
and persecutions on racial or religious grounds inflicted in pur-
suance of the aggression or domination referred to in paragraph
(a) above; ,

¢) Violations of the laws, rules and customs of war. Such violations
shall include murder and ill-treatment of prisoners of war, atroc-
ities, wanton destruction of towns and villages, and plunder.

Any person who is proved to have in any capacity whatever directed
or participated in the preparation for or carrying out of any of the
above-mentioned acts shall be personally answerable therefor and for
each and every violation of international law, of the laws of humanity
and of the dictates of the public conscience committed in the course
of carrying out the said acts, designs or attempts or any of them by
the forces and authorities whether armed, civilian or otherwise in the
service of any of the European Axis Powers.

an



XLIX. Redraft of Definition of “Crimes”,

Submitted by American Delegation,
July 25,1945

6.

DEFINITION OF CRIMES PROPOSED BY
UNITED STATES REPRESENTATIVE

. July 25, 1945
The following acts shall be deemed criminal violations of In-

ternational Law, and the Tribunal shall have power and jurisdiction
to convict any person who committed any of them on the part of the
European Axis powers.

(2)

(®)

(o)

(d)
(e)

Violation of the laws, rules or customs of war. These include
but are not limited to murder or ill-treatment of prisoners of war;
atrocities against and violence towards civilian populations of
conquered or occupied countries; deportation of civilians for slave
labor; plunder or spoliation.

Persecutions, exterminations, or deportations on political, racial
or religious grounds, whether or not in violation of domestic
law of the country where perpetrated, when in pursuance of a com-
mon plan, enterprise or policy to prepare for or wage a war of
aggression.

Invasion, attack or initiation of war against another state in
breach of treaties, agreements or assurances, or otherwise in vio-
lation of International Law.

Launching a war of aggression.

Entering into a common plan or enterprise aimed at subjugation
of other nations, which plan or enterprise did involve or was
reasonably likely to involve in its execution any of the foregoing
acts or a combination of such acts with lawful ones.

No political, military, economic or other consideration may serve
as an excuse or justification for any such action. Exercise of the
right of legitimate self-defense, that is to say, resistance to armed in-
vasion or attack, or action to assist a State which has been subjected
to armed invasion or attack, shall not constitute a war of aggression,
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L. Proposed Definition of “Aggression”,
Submitted by American Delegation,

July 25,1945

SUGGESTED TEXT FOR CONSIDERATION AS
AN ADDITION TO ARTICLE 6

An aggressor, for the purposes of this article, means that state
which is first to commit any of the following actions:

1. Declaration of war upon another State.

2. Invasion by its armed forces, with or without a declaration of war,
of the territory of another State.

3. Attack by its land, naval or air forces, with or without a declara-
tion of war, on the territory, vessels or aircraft of another State.

No political, military, economic or other considerations may serve
as an excuse or justification for such actions, but exercise of the right
of legitimate self-defense, that is to say, resistance to an act of
aggression, or action to assist a State which has been subjected to
aggression, shall not constitute a war of aggression.
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LI. Minutes of Conference Session of
July 25, 1945

Sk Davip Maxwewr, Fyre [presiding]. The drafts of the Soviet
Union [ XLVIIT] and the United States [XLIX] on article 6 have not
got together so well. Since we have gone over it in detail, there is
really one point of supreme importance in the American draft, obvi-
ously important to them, which is the main stumbling block to agree-
ment. That is (¢)—the question of the common plan. As I under-
stand the American draft, that is the vital point in it which is not
included in that form in our draft. I would like the delegations to
concentrate on that point first. Is that fair, Mr. Justice Jackson ?

Mz. Justior Jackson. Well, that and our (d)—launching a war of
aggression, and, of course, the corollary to it, which is limiting wars
of aggression, as I have proposed in a short draft [L], so as to rule out
economic justification—which T think is quite important.

Sik Davio Maxwersn Fyre. Could we deal with the common plan
or enterprise first? It seems to me the other points will be dealt
with by drafting, but I think that is a point on which we ought to see
whether there is any difference in principle as to its inclusion before
we go on to the other points. If Mr. Justice Jackson would be good
enough just to explain the mission of that point—

Mz. Justice JacksonN. Well, we think it would be basic to our
plan of conducting the case and basie to our interest in the case that
the planning, whipping up, and carrying through of this plan of ag-
gression against other nations be proved and judged as criminal. I
think we have discussed it until T am quite sure there can be no mis-
understanding of its importance to our plan of the case. I don’t
know that I can add very much more to it.

Sir Davip Maxwerr Fyre. Mr. Justice Jackson, just to clarify the
discussion, could your point be fairly put this way: that you want the
entering into the plan to be made a substantive crime?

Mgz, Justice JacksoN. Yes. The knowing incitement and planning
is as criminal as the execution.

Sir Davio MaxwerL Fyre. I think that, if we dealt with that point
to see whether there is any difference between us, it would be helpful.

Proressor Gros. It does quite agree with the views of Mr. Justice
Jackson and the language of the other draft covering the question
when to say, “to have directed or participated in the preparation”.
We could have said “planning”—that was the intention of the French
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draft [XXXV] when we said “directed the preparation and conduct
of”’—so it is only a question of words. If it can be worded differently,
we would agree immediately.

GeNErAL NirrTcHENKO. I have already had oceasion to state, and
may repeat again, that in drafting this article 6 we should base our
deductions on the Moscow declaration, which points to the necessity
of punishment for certain concrete crimes and to punish those who had
actually perpetrated those crimes and who had organized them. And
from that point of view I should have thought that Sir David’s draft
of article 6 would answer these points raised by the Moscow declara-
tion. In this draft, participation in the preparation and carrying out
of the general plan is provided for, as are certain concrete crimes.
It seems to me that we have gone one or two steps back during the
last few days, that some time ago we seemed to be nearer agreement
than we are now, as regards all the articles except article 6, and even
as regards 6, in which there was a certain measure of agreement to
take the French proposal as a basis. If we continue to discuss the
same things over and over again, the question comes up of whether
such discussion would have any profit at all. It might well be that
it would be profitable to adjourn, perhaps, for a few days so that
during those days the delegations could study the various proposals
in detail and try to reconsider the position and perhaps after that we
could have a better chance of reaching mutual understanding and
coming to agreement.

Proressor Gros. We are open to any suggestion, but we are in a
position to accept the Soviet draft with the exception of three words,
and it seems to us to be a pity at such a stage not to finish that article
today or tomorrow. Each day lost is a day lost for the prosecuting
officers, and we had, as the Soviet Delegation pointed out, thought we
were near the end of discussion of article 6. May I give just one indi-
cation on one point which has been raised by Mr. Justice Jackson?
I was impressed by the argument of Mr. Justice Jackson that it does
not seem fair in paragraph (a) to speak of acts carried out only by
“the European Axis Powers”. And I was also convinced, as the At-
torney-General put the question, that it was in error to say something
like that. T might suggest that in the beginning of the article we could
say something like this: “In view of the decisions of the United Na-
tions, the major war criminals of the European Axis powers will be
judged by the International Military Tribunal” And after that
would come the jurisdiction of the Tribunal, and that would provide
for trial of the crimes and atrocities committed by the Axis powers
because we have been put in charge of that job only, and are not to
_set up a general international court. That would give satisfaction
to Mr. Justice Jackson. Now, just to show how near we are on other
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points to the Soviet draft, the modification which I would suggest
is only a formal one in the second line—“shall be deemed to be crimes.
coming within the jurisdiction of the Tribunal”. There seems to be
a slight difference as it stands—“shall be deemed crimes and shall come
within the jurisdiction of the Tribunal”. What we are doing is put-
ting all war crimes before the Tribunal. The last change is to satisfy
Mr. Justice Jackson, and I hope to do it. I think we could put after
the last paragraph some words like “in the planning”, or “in the com-
mon planning, preparation for”, et cetera. I must say that the criti-
cism which was made against the generality of the word “policy”
seems to me to apply to the word “common plan”. But I don’t object
to that; in fact, the result would be a decision of the court, and it
would be after the decision of the court that the common plan would
be established. So it does not matter very much whether we use in
that article the words “policy”, “design”, or “plan” because the real
thing is to get a decision of the court which will say “the general
plan”. The important thing is the conviction against the German
leaders.

GENERAL NIKITCHENEO. Actually this is not the Soviet text. It is
the English text. We have just a few alterations.

Proressor Gros. I think it is not such a bad one that we could not
accept it, considering it is a conclusion of a draft we like. When you
read it, and it will be read widely, it is clear that actually the Soviet
draft is a very clear draft. Anyone can understand it, and I would
like it adopted. I am sure there would be no justifiable comments on
the article as it is drafted, because there has been a political declara-
tion by the three powers which says there must be a judgment by a
court of the major war criminals. Well, that does not give a free hand
to us to say exactly what we want. We have just to say what crimes
will go before the court. This article says that and only that. The
American draft would be a perfect article if we were charged with the
duty of making a codification of rules of international law for the
punishment of international war criminals, which we are not charged
to do. We must not try to get too much in that draft, because it will
not help. The result of the International Military Tribunal will not
be judged by what is in that article, but it would be judged in the
next 10 years—and I would not be afraid to say judged severely—by
the American draft, by critics who would say that this is partly a
political charge. We must leave the law to the judge to decide, and
I am not afraid, as it has been said in other meetings, of what law-
yers will say. I am afraid of the public opinion which will take the
whole work of the Tribunal, and I would prefer to have this result:
“Well, the victors have decided to judge the vanquished, and they put
it to the court and that court has judged them for crimes committed
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by the people in the service of the leaders,” That is sensible, and
you will get no adverse comment from anyone for the years to come.
On the contrary, if you put in a declaration deeming something to
be international law, and saying that launching a war of aggression
is a violation, you will be criticized, and not by lawyers but by people
who will make accusations that the result of the trial was made before-
hand. In that draft we are just making plain the work which has
been given to us.

Stk Davio MaxweLL Fyre. I want to make my position clear. I
am confused. I thought the British draft gave expression to the
common agreement, and I hoped that it included the American con-
ception of the plan, which I think also of great importance. Like
Professor Gros, I had thought that the American conception would be
introduced more clearly if we introduced the words “or planning”
or some such word, in the last paragraph. That was really the only
substantial suggestion I had to make to the Soviet adaptation of our
draft. Wehad the word “planning” in the first paragraph of our draft
and thought we could put it in. But I.do feel this very strongly: there
is a special duty on me, as you have been good enough to treat me as
chairman, to try to bring about an agreement. This has been my main
purpose throughout, and I am still wondering whether we could not
meet Mr. Justice Jackson’s point by splitting our original (@) between
aggression and domination ; that is, not adding to the conceptions, but
splitting it in two and, while keeping in “aggression over other
nations”, as in the Soviet adaptation, at the same time introducing
another paragraph which would be “to enter into a conspiracy for
domination”, which would really meet the substance of the American
paragraph (e¢). Mr. Justice Jackson, how would you feel on that as
to meeting your point ?

Mz, Justice Jackson. Well, I agree with General Nikitchenko that
we have been moving backward on this matter of definition since
before I left Washington, because there was presented to me there
an aide-mémotire by the Soviet Government accepting in principle our
definition, making additions which we thought embodied the same
plan, making additions to it, making annihilation and other atroci-
ties crimes, which we were agreeable to adding. Then the drafting
committee had only a few points reserved, and now we are in questions
involving everything. So I am afraid we are not making progress.
We tried very hard in defining crimes, which is a very difficult and
technical subject, to adopt definitions consistent with the views of
Professor Trainin as we understood them from his book. It is a
rather difficult subject to analyze without taking a good deal of time to
do it. Of course, the violation of the laws, rules, and customs of war
are matters for which no international tribunal is needed. I think
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that every one of the top prisoners that we have is guilty and prov-

ably guilty of joining in a plan of warfare that involved ordering the

execution of American prisoners of war, et cetera, and they can be’
tried in our military courts and disposed of within the next two

months. So far as it affects our nationals, our interest in an inter-

national trial of offenses set out in that paragraph is rather secondary.

About the only difference we have about that is that we left out of

our draft the destruction of villages and towns, because I have seen

the villages and towns of Germany. I think that you will have great

difficulty distinguishing between the military necessity for that kind

of destruction as distinguished from some done by the Germans,

assuming the war to be legitimate. It seems to me those subjects
invite recriminations that would not be useful in the trial. The pro-
vision as to atrocities against civilians is much the same as the draft
we submitted except that we expressly provided for disregard of
domestic law because otherwise there would be difficulty reaching
some of the German activities toward their own population. The

difficulty with the phrase “aggression or initiation of war in violation
of treaties, agreements, and assurances” seems to drop out entirely
if the launching of war of aggression regardless of agreements,

treaties, or assurances is in itself—as it is in our judgment—a crime.

We are supported by a course of dealings in which the countries have

given up war as a means of promoting policy.

The next definition, joining in a common plan aimed at other
nations and involving in its execution any of the above crimes, may
reach the same end that we have suggested; I am not quite sure.

The last is one of those rather vague declarations that I don’t know
that I object to particularly, but I think a better conspiracy provision,
perhaps a more exact declaration of responsibility, could be made. Of
course it omits our suggestion of a definition of aggression that, as I
have said before, we did not make at the outset. It is not in our
original draft, but it seems to us very essential as we have heard these
discussions go on.

Now, however, we propose that no political, economie, or other con-
sideration may be justification for a war of aggression, reserving, of
course, the right of legitimate self-defense. As I have said before,
our country was so far from this war and we were so late coming in
that I am not at all worried, so far as the United States is concerned,
about the countercharge that there has been no aggression, because
there were acts of Germany’s enemies which made the aggression really
self-defensive in character. But I don’t want to be in a position where
the United States is obliged to enter into a discussion at this trial of the
acts or policies of our allies. If that arose in the trial, I should with-
draw and leave it to be discussed by the powers involved. I think it
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would be a most unfortunate situation if the trial became involved in
the political policies that lay back of the war. Too many recrimina-
tions would result. And why should the court stop it if we four men
are not willing to stop it? There is much more justification for us to
stop it than for the court to stop it, and it seems to me this trial is likely
to take a very unfortunate course if we don’t so limit it that it does not
get into the remote causes of the war.

Stk Davip MaxwerL Fyre. On the last point—just to make one thing
clear on the question of initiation of war—I think we could show that
every war with which we were concerned was in violation of treaties,
agreements, and assurances. That is the particular point. It looks
to me as if there is no answer to the point made by both General Nikit-
chenko and Mr. Justice Jackson that we don’t seem to be getting any
further. It may be that the only answer to that is to adjourn for a
final effort to see what concessions we are all prepared to make to get
agreement before the announcement to a desolate world that we have
failed to come to agreement on a question on which we all have the
same designs. The only point I want to make clear is that I think the
problem was covered by our draft and should be answered if the word
“planning” were introduced in the suggested adaptation. I should be
quite prepared to agree that to enter into a plan or conspiracy to
dominate be made a substantive offense in order to reach an agreement,
if the other delegations could consider that point. Then I should have
thought that the major difficulty of Mr. Justice Jackson was met. I
wasn’t sure, Professor Gros, whether you had any objection to that.

Proressor Gros. Not at all. We hope we show the right considera-
tion, because finally we have accepted quite a lot of things and still are
ready to accept quite a lot more, and the other would mean many modi-
fications. We have criticized the American draft on two things:
one, it covers all violations—it is an article which gives jurisdiction for
all war criminals, not only the major; and two, in the last paragraph it
wants to dispose of the whole question of reprisals—the question of
reprisals in international law is one existing for the last 500 years and
you cannot wipe it out in just one word. That is the real reason we
cannot go on on the American draft. We could agree to improving,
according to the desires of Mr. Justice Jackson, the Soviet draft and
also would accept any suggestion because we think the meaning of the
common plan is already in there. If we break the Conference and
show the minutes of the conferences, they will not explain why it was
broken because there is no fundamental difference between those two
plans. And I do not know how we will reply to questions as to why
we broke up. All questions are dealt with in the last Soviet draft.
I should think that in consequence our differences are more or less this:
the Americans want to win the trial on the ground that the Nazi war
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was illegal, and the French people and other people of the occupied
countries just want to show that the Nazis were bandits. It isnot very
difficult to show. There has been an organized banditry in Europe for
many years. The result was crimes, and we want to show that those
crimes have been executed by a common plan. The result of that will
be to show that the Nazis have launched and conducted an illegal war;
so it is really a difference of wording, but the results will be shown to
the world as you want to show them. I would like to make an appeal
to the spirit of conciliation of Mr. Justice Jackson and ask him to
consider our intentions and feelings when we are going to speak for the
people of occupied countries and show that those Germans have acted
as bandits and there has been a conspiracy; so we are truly at a point
where we do not know what to do, but we feel there is no fundamental
difference in our views.

Str Davio Maxwrern Fyre. Would General Nikitchenlko object to the
adding of a paragraph explicitly mentioning the common plan ?

GENErAL NixrroHENEKO. First of all I would like to repeat that this
actually is not the Soviet proposal—the proposal which Professor Gros
has supported. Just as the French Delegation would probably have a
very different article 6, so the Soviet Delegation would have a different
article 6 for its internal consumption. There are quite a few things
here with which we might not have agreed, but, taking into considera-
tion the fact we must try to reach agreement, we are of the opinion that
that draft would be most suitable for a general agreement. I quite
agree with Professor Gros’ suggestion that at the beginning we should
say, “shall be deemed crimes coming under jurisdiction of the Tri-
bunal”, That formula would be more precise, and it seems to the
Soviet Delegation that, if we took this draft as a basis, that would be
the shortest way to the agreement. We could put in alterations which
would not in principle alter the spirit of it. As for the question about
inclusion of the common plan idea, that would depend on its drafting;
that is an idea that might very well be acceptable, but, if it were pre-
pared in an unacceptable form, that would make a lot of difference.
Just as Professor Gros says, I think that it is not our task to try to
draft a code which could be applied at all times and under all circum-
stances. I wish to emphasize again that we must act under the Moscow
declaration, and, although in that declaration there is nothing estab-
lishing a court, it does speak of the crimes for which these people must
be punished. The last part of Mr. Justice Jackson’s proposal about
exercise of right of legitimate defense would invade a field which is
outside our competence really. In any case the defendants might
very well refer to this very paragraph and say they had been acting in
legitimate self-defense; that is, the arguments which this paragraph
is trying to avoid are not in fact avoided, because, if they do crop up,
they will crop up in any case as legitimate defense.
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When I was speaking about our going backward, I really meant
not in our whole work, which was profitable but for the last few
days. I have no minutes of our proceedings, and I may very well
be mistaken, but I thought that, when the French proposal was sub-
mitted, there was more or less general agreement including Mr.
Justice Jackson as to its forming a basis for discussion. And since
then—but really not since San Francisco, Mr. Justice Jackson has
said—we have made little progress. The draft that was submitted
in San Francisco was not really discussed here although the Soviet
Government had in principle agreed to it. I wish to point out in
my comments on the draft agreement prepared in San Francisco that
the Soviet (fovernment had emphatically objected to the trial of
organizations. Since then in respect to the American point of view
we have found it possible to meet that point of view and to say that
during the trial of individual persons organizations of persons may
be declared criminal. That is why the Soviet Delegation since San
Francisco has been trying to meet the views of other delegations and
to reach common ground.

Jupee Farco. I ask Mr. Justice Jackson to reconsider and tell what
he would add, or to what he objects, in the Soviet draft and what would
be necessary to join their paragraph with his point of view.

Sk Davip MaxwerLL Fyre. Mr. Justice Jackson, it seems to me that,
if we could find words as to the introduction or the clarification of
the conspiracy or common plan, the other delegations would be pre-
pared to meet on that. Tt seems to me that the much greater difficulty
is on the question of defining aggression. I think that is fair, isn’t it,
Professor Gros? That was why I suggested such words as “violations
of treaties, agreements, and assurances”.

MRr. Justice Jackson. Well, first of all, I would, of course, agree to
consider the French draft. I would be willing to consider anybody’s
draft of any article, but I don’t think that to agree to consider a draft
binds me to accept it. Always I supposed I had made clear that T
had reserved my position. I think there is a very basic difference
between us. I think Professor Gros put his finger on it when he said
the American Delegation wants to show that war is illegal, while they
only want to show that the Nazis were bandits. Without boring you
too much, I will tell you why we are interested in that and explain
what our basic difference is here, as I see it.

It is probably very difficult for these of you who have lived under
the immediate attack of the Nazis to appreciate the different public
psychology that those of us who were in the American Government
dealt with. Our American population is at least 3,000 miles from
the scene. Germany did not attack or invade the United States in
violation of any treaty with us. The thing that led us to take sides
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in this war was that we regarded Germany’s resort to war as illegal
from its outset, as an illegitimate attack on the international peace
and order. And throughout the efforts to extend aid to the peoples
that were under attack, the justification was made by the Secretary
of State, by the Secretary of War, Mr. Stimson, by myself as Attorney
General, that this war was illegal from the outset and hence we were
not doing an illegal thing in extending aid to peoples who were
unjustly and unlawfully attacked. Now we believed, and the Amer-
ican people believed, just the doctrine that I have put into this defini-
tion. No one excuses Germany for launching a war of aggression
because she had grievances, for we do not intend entering into a
trial of whether she had grievances. If she had real grievances, an
attack on the peace of the world was not her remedy. Now we come
to the end and have crushed her aggression, and we do want to show
that this war was an illegal plan of aggression. We want this group
of nations to stand up and say, as we have said to our people, as Presi-
dent Roosevelt said to the people, as members of the Cabinet said to
the people, that launching a war of aggression is a crime and that no
political or economic situation can justify it. If that is wrong, then
we have been wrong in a good many things in the policy of the
United States which helped the countries under attack before we en-
tered the war. Now it may be that we were mistaken in our attitude
and philosophy and that what Germany has done is legal and right,
but I am not here to confess the error nor to confess that the United
States was wrong in regarding this as an illegal war from the begin-
ning and in believing that the great crime of crimes of our century
was the launching of a needless war in Europe.

Now I realize fully that the interests of those who were under imme-
diate physical attack take a different angle. That the war was an
attack on the international order does not have so much significance to
them, because it affected them in more direct and immediate respects.
But it was the attack on world peace that involved us and justified, we
thought, the course we took. When it came to dealing with war
criminals, the position of the President was clearly stated to the
American people—the launching of a war of aggression was a crime.
That is one of the things we want to prove, because we want the Ger-
mans and anybody else to know that as far as the United States is
concerned it regards any attack on the peace of the world as an inter-
national ecrime. It may becomenecessary to abandon the effort to try
these people on that basis, but there are some things worse for me than
failing to reach an agreement, and one of them is reaching an agree-
ment which would stultify the position which the United States has
taken throughout. I can realize that our position may seem academic
and theoretical to those who have been subject to more direct attack,
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but it was not too theoretical a basis for our help in action. I do not
consider that I would be authorized to abandon the American position,
and, if I were so authorized and it were left to my discretion, I would
not be willing to do it. I think there are four possible courses here:
one is to set up the international Four Power trials we have been con-
sidering; another is to refer the war-criminal matter back to the
Potsdam Conference for a political decision as to what they will do
with these prisoners; another is for the United States, whose interests
and views in the matter do not seem to be in accordance with those of
the European Allies, to turn over its prisoners to the three Allies and
permit their trial or disposition by such method as you three agree
upon ; and the fourth course would be for each of us, by separate trials,
to proceed to try those we have as criminals. I am willing to recom-
mend sending the question to Potsdam for a political decision if we
cannot agree on a judicial disposition of it, and certainly a definition
is necessary to any judicial disposition of it. I am willing to recom-
mend to my Government that we turn these prisoners over, willing to
recommend separate trials, and willing to recommend international
trial on any basis which seems to assure a reasonably successful trial
and which preserves our position.

Sm Davip Maxwery, Fyre. I do not think anyone suggests that
aggression does not make a crime. “The following acts . . . shall
be deemed crimes” : number one, aggression.

Mz. Justice Jackson. Well, aggression limited to violation of spe-
cific treaties, not the general treaty to outlaw war of aggression. Now,
Germany did not attack us in violation of treaties, or otherwise.

Proressor Gros. They violated the pact of Paris.

Mke. Justice JacksoN. But they would not attack the United States.
We were acting under the theory that there was an illegal war long
before we were attacked. As I say, your position is a somewhat differ-
ent position from ours. i

Proressor Gros. Everybody examined if the war was illegal in
France and Great Britain and found it so in 1939. Also we realized
the attack by Germany against Poland and the German war was
illegal on the German side. I always thought the decision of the
Tribunal would begin by first considering that Germany, having
violated the Pact of Paris, launched an illegal war and that it would
be said to be illegal by the court as its first finding. That would
cover the fact of aggression and the explanation could be given by
the court; so we would all agree that the war of aggression is illegal.
What is not agreed is that the fact of launching the war of aggression
makes it possible to have a government of war criminals. So, if yon
put it as accepted by the three delegations, you do not imply that
the members of the German Government are war criminals—you’d just
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say that the court will judge for itself and the decision will remain
with the Tribunal. As I said the other day, I don’t quite see how, if
Germany had launched a war. of aggression but had not committed
any acts in (5) and (¢), we could actually set up a court to judge
members of the German Government. It is what is in the aggression,
what comes after the aggression, that makes really the necessity and
the right of judging those men. We cannot speak of American politi-
cal history but remind you that more than a century ago America
participated in destroying international banditry when some men
came and captured Algiers, which was a port of piracy; so it is not
the first time the Americans have come to us—and to the other Euro-
pean countries—to fight when it is useful. So there is no difference.

Sm Davio Maxwerr Fyre. But I thought that we were prepared
to include aggression against other nations as a crime.

GeNEraL NIrTTCHENKO. It does say in paragraph () that aggres-
sion or domination shall be considered crimes; so I do not think any-
one objects to saying that aggression is a crime.

Sm Davio Maxwerr Fyre. But I do not think we are at any dif-
ference from you there.

Mg. Justice Jackson. Where does it say that aggression is a crime?
That definition limits it decisively. That is why we set it up separately
after a good deal of consideration and study.

Stk Davip Maxwers Fyre. I should myself be prepared to say both
are crimes: aggression against other nations and initiation of war
in breach of treaties. If that would help toward getting agreement,
I would be prepared to have it'in that way. It happens to be my
view—

GeneraL NigrrcEENKO. Without a reference to the European Axis
powers.

Sm Davio Maxwerr. Fyre. That would be in the introductory
paragraph according to the draft. That is Professor Gros’ suggestion
on that point, that it would be pushed up to the beginning. I think
we suggested one way of dealing with that at the beginning of ours:
“to convict any person . . . on the part of the European Axis
powers”. We make it quite clear we are dealing in accordance with
our reference from Moscow. It seems to me that there is really no
difference on that point. I should not think you would get three
people who hold more generally that war of aggression is a crime
than General Nikitchenko, Mr. Justice Jackson, and myself.

Mgz. Justice Jackson. That is why I find it hard to understand why
no simple statement to that effect comes to the table in any definition
except that of the Americans.

Str Davio Maxwerr Fyre. What we were considering with the view
to trying to find a reality that we all agree on was “aggression or initi-
ation of war of aggression on other nations” in this combined draft.
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You make two offenses there. What I suggested was “aggression
against other nations™; or “initiation of war in violation of treaties,
agreements, or assurances”. Mr. Justice Jackson presents his own
phrase of launching a war of aggression.

Mkr. Justice JacksoN. I don’t want to stand on that. I think it
would be better to say “initiating a war of aggression or initiation of
war in violation of treaties, agreements, or assurances”, and we had
added “or otherwise in violation of international law”. Going to war
without.a declaration is a violation and has been for many years, and
we want to get all of these recognized violations in if possible; so we
think we should not drop “or otherwise in violation of international
law” in order to have available the repeated cases in which these people
went to war without declaration, et cetera.

Mr. Tro¥aNovsky. Is there any difference between initiation and
launching?

Se Davip Maxwerr Fyre. No, just a more colorful term.

GeNErAL NIRTTCHENEKO. Is it supposed then to condemn aggression
or initiation of war in general or to condemn specifically aggressions
started by the Nazis in this war? If the attempt is to have a general
definition, that would not be agreeable.

S Davio Maxwerr Fyre. But it would be covered by the fact that
the Tribunal would only be empowered to convict 2 person who com-
mitted the act of aggression on behalf of the European Axis powers.
It would be limited. We are avoiding your difficulty by doing that.
We are saying expressly that this Tribunal can only deal with the fol-
lowing crimes on behalf of the Axisj; so it is limiting the trial as clearly
as it could to those who were doing it on behalf of the Axis.

GenersL NirrrcHENERoO. If we leave it as it is in Mr. Justice Jack-
son’s proposal, wouldn’t that limit it more, that is, a person who had
not acted on the part of the European Axis powers would not have
committed the crime. Perhaps the translation is at fault, but, as it is,
it seems to us that it refers not only to the past but to the future—so
that in the future they shall be deemed criminal violations.

Sk Davip Maxwerr. Fyre. “Shall” in a document such as this is
merely mandatory. In English it is obligation and not tense. We
could use the present tense “are deemed and do come within powers”.
It is really only a legislative form.

Mr. Justice Jackson, if that point is met, don’t we really meet your
view ¢

Mg. JusTice JacksoN. I think that takes care of that point. There
are other points in connection with this. We avoided use of the word
“conspiracy” in view of technical differences in the law of conspiracy
in the Continental and the common-law countries and put in the words
“common plan”. I think you drop what is important in making the
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proof if you omit joining in the common plan. It is likely to be much
easier to prove that they became parties to the plan to expand Germany
by force than to a plan to start a war. You will have some difficulty
with that because Hitler always showed people up to the last moment
that his plan would not involve war because his enemies would not
fight. At the same time it was always understood that it might involve
war and they were taking that chance, and I think careful words are
necessary to avoid a handicap in proof.

Stk Davip Maxwerr, Fyre. Well, I cut these words out because I
thought from the last captured documents I had seen that there would
be no difficulty in showing the plan would involve war. This added
complication for our Russian and French friends. These are legal
phrases we are familiar with and they are not. The simpler form I
like better. Will you forgive me if I leave? I must go and learn my
fate at the polls. Sir Thomas will carry on.

S THoMAs Barwes. Do you attach great importance to those
words?

Mg. Justice JacksoN. I don’t attach great importance, and it has no
more meaning to us than it has to anyone else.

GeNErRAL NixrTcHENKO. It has no real importance. It is hardly
likely we could settle this on the spot. Perhaps, if Mr. Justice
Jackson would find it possible to put his suggestion in writing as to
alterations of this text, it could be taken as a basis for discussion.

Sir THOMAS BaRNEs. Would the best thing be for us of the drafting
committee to prepare a document now along the lines of the compro-
mise which we have suggested? In collaboration with our colleagues
we shall consider documents which were circulated some time ago. In
redrafting we shall bear in mind the discussion which has taken place
this afternoon. We shall circulate that, and you can consider it.

GexerarL NirrrcEenko. We cannot recommend that. We are
afraid that, if the text turns out to be too new, we would go back to
where we were before.

Stk Tromas Barnes. We shall do our best to maintain our whole
text as we have in this discussion. We have taken the compromise
from both. We hope it won't be too far away.

Well then, does Mr. Justice Jackson object to the last paragraph
of the Soviet draft—the question of responsibility ?

Mgr. Justice JacksoN. No, not if the common plan is clear.

Sz TuaoMas Barnes. The whole purpose of this, as I understand
it, is to place personal responsibility on the major war criminals for
all the criminal acts which have been committed by the armed forces,
civilians, and otherwise, and I thought it a useful thing to put in.
Whether we have got to the actual phraseology I do not know. Then
we agree that that or something of that sort goes in. Then we come
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to the definition of aggression, which is a rather difficult one. What
do you feel about it?

Mz. TrovaNovskY. The last draft of the Americans on definition
of aggression—

Stk THOMAS BaRNES. Shall we put the last American draft defining -
aggression into the new draft for consideration? I should like myself
to put it in and so would the Attorney-General.

GeNERrAL NIRITcHENEO. We have already had occasion to state our
opinion, and we still think that it is outside of the competence of
this committee and that it would not be any help at the trial.

Junee Farco. I think it is also outside of consideration. I thought
we agreed to take that proposed by the Soviet Delegation. If we
take a new point, I am afraid we would be delayed.

GeNErAL NixrrcaENKO. If we start discussion on that again, I am
afraid the war criminals would die of old age.

Sk TaoMas Barnes. What would you like to do about that, Mr.
Justice Jackson? Would you like to reconsider it ?

Mgr. JusticeE Jackson. As I have said before, the thing concerns
chiefly the European powers. I think nothing would be more un-
fortunate in relations with the United States than for us to get into
the causes of war, and the risks are not mine but yours. I will not
commit the United States to litigating the causes of the war. Maybe
you will have judges who without such provision would rule such
matter out, but, if I were sitting and you objected to their political
or economic justification, I would say you were drawing the agree-
ment. If you thought it an illegal defense, why did you not say so?

GeNErRAL NmiTcuENKo. The judges perhaps would be experienced
enough to consider that as irrelevant.

Sir TroMas Barnes. This may put into the minds of the defense
some arguments which otherwise would not occur to them.

GENERAL NIKITCHENEO. Yes, the defendants might very well make
use of that paragraph by saying that they were acting in legitimate
self-defense.

M. Justice Jackson. That has been their position for a long time
in propaganda in my country, and I don’t think it will suggest any-
thing to them that is new.

Stk THomMas Barnes. Well, shall we have a redraft? We will go
ahead and see what we can do.

The Conference adjourned until July 27, 1945.

! Because of Mr. Justice Jackson’s absence in Potsdam and the change in the
British Government, the Conference did not reconvene until Aug. 2, 1945,



LII. Revised Definition of “Crimes”, Prepared
by British Delegation and Accepted by
 French Delegation, July 28, 1945

Note: On July 26, 1945, Mr. Justice Jackson flew to Potsdam, where a
conference of heads of state was in session, for consultation with Secretary
of State Byrnes concerning the progress and prospects of the London
Conference and its relation to questions that had arisen at Potsdam.
While he was at Potsdam, the results of the British elections were an-
nounced. The Churchill government, in which Sir David Maxwell Fyfe
was Attorney-General, was superseded. This foreshadowed changes in
the British representation at the London Conference. Upon his return to
London on July 28, 1945, Mr. Justice Jackson resumed informal confer-
ences with Sir Thomas Barnes, Treasury-Solicitor, whose position would
not be affected by the change of government. Sir Thomas delivered the
following revised definition of *“crimes”, prepared by him, with the
explanation that he had obtained French acceptance of it but that the
Soviet Delegation had rejected it. The definition was as follows:

26th July, 1945,
4p m
For the purpose of the trials before the Tribunal established by
the Agreement referred to in Article 1 hereof, the following acts or
designs or attempts at any of them shall be deemed to be crimes
coming within the jurisdiction of the Tribunal:

(a) Violations of the laws, rules and customs of war. Such viola-
tions shall include but shall not be limited to murder and ill-
treatment of prisoners of war, atrocities against civilian popu-
lations of occupied countries and the deportation of such popu-
lations to slave labour, wanton destruction of towns and villages,
and plunder.

(b) Atrocities against civilian populations other than those referred
to in paragraph (a). These include but are not limited to murder
and ill-treatment of civilians and deportations of civilians to
slave labour and persecution on political, racial or religious
grounds committed in pursuance of the common plan or con-
spiracy referred to in paragraph (d) below.

(¢) Imitiation of war of aggression against other nations, or initia-
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tion of war in violation of treaties, agreements or assurances or
otherwise in violation of international law.

(&) Entering into a common plan or conspiracy aimed at domina-
tion over other nations, which plan or conspiracy involved or
was reasonably likely to involve in its execution all or any of
the above crimes.

Any person who is proved to have in any capacity directed or
participated in the initiation of war or in the said plan or con-
spiracy referred to in paragraphs (¢) and (&) hereof shall be per-
sonally answerable for each and every violation or atrocity referred
to in paragraphs (a) or (b) above committed in furtherance of
such war as aforesaid, or in pursuance of the said plan or conspiracy.



L111. Revised Definition of “Crimes”,
Prepared by British Delegation To Meet Views
of Soviet Delegation, July 28, 1945

Note: On July 28, 1945, Sir Thomas Barnes delivered to Justice Jackson
a further redraft which he had prepared in an endeavor to meet the
Soviet views. He explained that the Soviet Delegation had agreed to
this definition and had insisted on this form. The document follows:

27th July, 1945.
12:15 p. m.
For the purpose of the trials of the major war criminals of the
European Axis Powers before the Tribunal established by the Agree-
ment referred to in Article 1 hereof, the following acts or designs or
attempts at any of them shall be deemed to be crimes coming within
the jurisdiction of the Tribunal »

(@) Imitiation of a war of aggression or participating in the waging of
war or preparing for war in violation of treaties, agreements or
assurances or participating in a common plan or conspiracy aimed
at the domination of one nation over other nations and carried out
by the European-Axis Powers.

(b) Violations of the laws, rules and customs of war. Such viola-
tions shall include murder and ill-treatment of prisoners of war,
atrocities against civilian populations of occupied countries and
the deportation of such populations to slave labour, wanton de-
struction of towns and villages, and plunder.

(¢) Atrocities against civilian populations other than those referred
to in paragraph (3). These include murder and ill-treatment
of civilians and deportations of civilians to slave labour and
persecution on political, racial or religious grounds committed in
pursuance of the common plan or conspiracy referred to in
paragraph (e) above.

Any person who is proved to have in any capacity directed or par-
ticipated in the war or in the plan or conspiracy referred to in
paragraph (a) above shall be personally answerable for each and
every violation or atrocity referred to in paragraphs () or (¢) above
committed in furtherance of such war, or in pursuance of such plan
or conspiracy, by the forces and authorities, whether armed, civilian
or otherwise, in the service of any of the European Axis Powers.
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LIV. Revised Definition of “Crimes”,
Submitted by American Delegation,

July 30, 1945

The Tribunal established by the Agreement referred to in Article
1 hereof shall have power and jurisdiction to hear, try and determine
charges of crime against only those who acted in aid of the European
Axis Powers.

The following acts, designs, or attempts at any of them, shall be
deemed to be crimes coming within its jurisdiction:

(e) Initiation of a war of aggression; or initiation of a war in viola-
tion of treaties, agreements or assurances, or otherwise in violation
of International Law; or participating in a common plan or con-
spiracy aimed at the domination of one nation over other nations
to be carried out by means of any such war.

(8) Violations of the laws, rules or customs of war. Such violations
shall include but are not limited to murder and ill-treatment of
prisoners of war; atrocities against civilian populations of occu-
pied countries; the deportation of such populations to slave

. labour; wanton destruction of towns and villages; and plunder
or spoliation.

(¢) Atrocities against civilian populations other than those referred
to in paragraph (3). These include but are not limited to mur-
der and ill-treatment of civilians and deportations of civilians
to slave labour or persecution on political, racial or religious
grounds committed in any country, at any time, in pursuance of
the common plan or conspiracy referred to in paragraph (a)
above.

Any person who is proved to have in any capacity directed or par-
ticipated in the plan or conspiracy referred to in paragraph () above
shall be personally answerable for each and every violation or atrocity
referred to in paragraphs (3) or (¢) above committed in furtherance
of such plan or conspiracy, by forces and authorities, whether armed,
civilian or otherwise.

393



LV. Notes on Proposed Definition of
“Crimes”, Submitted by American Delegation,

July 31,1945

1. The jurisdiction of this Tribunal, of course, is limited to trial
of those of the European Axis Powers. The definition of a crime
cannot, however, be made to depend on which nation commits the
act. I am not willing to charge as a crime against a -German official
acts which would not be crimes if committed by officials of the United
States. I think no one will respect any conviction that rests on such
a legal foundation. The draft attached suggests changes which would
meet those objections.

2. In (&) “participating in the waging of the war” makes one guilty
of the crime. This would make the entire soldiery, conseript and
volunteer, and numerous civilians guilty. It comes close to making
the entire German people guilty by definition. As I have explained,
the guilt we should reach is not that of numberless little people of no
consequence or influence, but of those who planned and whipped up
the war. I suggest words which would accomplish this change.

3. Both (&) and (¢) begin with general statements and go on to
more specific items. It should be made clear that these specific state-
ments do not limit the general ones. Destruction, as well as plunder,
should be specified or we fail to reach such conduct as opening dykes
to flood lands with salt water, etec.

4. In (¢) we should insert words to make clear that we are reaching
persecution, etc. of Jews and others in Germany as well as outside of
it, and before as well as after commencement of the war.

5. The objection of Note 1 applies to “participated in the war” in
the last paragraph in that as it stands at present it seems to render
the entire draft meaningless. It may be interpreted as meaning that
a person guilty under () shall not be answerable unless he is also
guilty under (%) and (¢), and that a person guilty of crimes under
(0) and (¢) shall not be answerable unless the crimes are committed
in connection with the planning or the initiation of aggressive war.
This, of course, would largely render all three paragraphs futile.

I attach a draft intended to overcome what we regard as defects.

Respectfully submitted,
Roserr H. JacRsoN
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LVI. Revision of Definition of “Crimes”,
Submitted by American Delegation,

July 31, 1945

ARTICLE 6. DEFINITION OF CRIMES

The Tribunal established by the Agreement referred to in Article
1 hereof shall have power and jurisdiction to try and determine charges
of crime against individuals who and organizations which acted in
aid of the European Axis Powers and to impose punishments on those
found guilty.

The following acts, or any of them, are crimes coming within its
jurisdiction for which there shall be individual responsibility :

(¢) Tur CriMe or WaRr, namely, planning, preparation, initiation
or waging of a war of aggression, or a war in violation of
any international treaty, agreement, or assurance, or in particular,
of the General Treaty for the Renunciation of War, or participa-
tion in a common plan or conspiracy for the accomplishment of any
of the foregoing;

() War CrimEes, namely, violations of the laws or customs of
war. Such violations shall include, but not be limited to, murder,
ill-treatment or deportation of civilian population of or in occu-
pied territory ; murder or ill-treatment of prisoners of war or per-
sons on the seas; killing of hostages; sinking of merchant vessels
in disregard of international law; attack upon hospital ships;
plunder of public or private property; wanton destruction of
cities, towns or villages; devastation not justified by military ne-
cessity.

(¢) CriMes AcgarNst HuMmaNITY, namely, murder extermination,
enslavement, deportation, and other inhumane acts committed
against any civilian population, before or during the war, or
persecutions on political, racial, religious grounds, in further-
ance of or in connection with any crime within the jurisdiction
of the International Tribunal, whether or not in violation of the
domestic law of the country where perpetrated.

Leaders, organizers, instigators and accomplices participating in
the formulation or execution of a common plan or conspiracy to com-
mit any of the foregoing crimes are responsible for all acts performed
by any persons in furtherance of such plan.

International law shall include treaties, agreements, and assurances
between nations, and the principles of the law of nations, as they result
from the usages established among civilized peoples, from the laws of
humanity, and from the dictates of the public conscience.
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LVII. Memorandum on
Changes in Subcommittee Draft Desired by
American Delegation, July 31, 1945

MEMORANDUM or SucGesTIONS BY THE UNITED STATES
OF ALTERATIONS IN THE DRraFT oF AGREEMENT aAND CHARTER
SUBMITTED BY THE SuBCOMMITTEE

July 381, 1945

Article 4 of the Agreement as reported reads: “Nothing in the
Agreement shall prejudice or release the obligations of the parties
to the Moscow Declaration for the return of persons to be tried at the
scenes of their crimes.” The Moscow Declaration was not a legal
document but was a broad statement of policy by the representatives
of three nations. It did not, in my opinion, create legal obligations.
I would not feel free, in the legal instrument now before us, to recog-
nize as legal “obligations”, in favor of unnamed obligees, this state-
ment of policy. Of course, nothing that we do here should affect
the Declaration. I would not object to the inclusion of the following
or equivalent language: “Nothing in this Agreement shall affect the
policy stated in the Moscow Declaration concerning the return of per-
sons to be tried at the scenes of their crimes.”

Article 7 provides that the Agreement for joint trials shall remain
in force for a period of one year. Nothing in the Agreement releases
the ready parties if one or more of them fails to appoint prosecutors or
members of the Tribunal, or otherwise to take steps without which the
Agreement could not function. I propose that a provision authorize
withdrawal if any Signatory to the Agreement fails promptly to per-
form the undertakings of it.

Article 15 (1) of the Charter, in the last paragraph, we would like
amended to read, “Provided that if there is an equal division of vote
concerning the designation of the defendant to be tried by the Tri-
bunal or the charges to be made that proposal will be adopted which
was made by the party which proposed that the particular defendant
be tried.”

Article 16 of the Charter should allow the defendant to cross exam-
ine any witness called by the prosecution, and he should have the
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DOCUMENT LVII 397

right on the trial as well as on the preliminary examination to make
any explanation “relevant to the charges made against him.”

Article 17 (e). We support the draft suggested by the Secretary.

Acticle 22. The place of the first trial should be settled in accordance
with previous discussions.

Article 24 makes no provision as to when the prosecution shall offer
its evidence, or the defendant its evidence, or the prosecution shall
offer rebuttal evidence. This omission may be taken to mean that no
evidence is to be offered on the trial and appropriate additions should
be made.

Article 26. The language is not clear to me and probably should
read that the judgment shall be accompanied by the reasons support-
ing its findings.

These matters are in addition to the settlement of definition of the
crimes to be adopted in Article 6.

As T have previously said if we do not succeed in agreeing upon a
procedure for joint trial, I am authorized to offer to agree upon
substantive law provisions and that each party may try its own
prisoners for such part of the defined crimes as it sees fit to
charge, and each conduct its trials according to its own procedures.
This would not only eliminate disagreements as to procedures but
would shorten the trials greatly and shorten the preparation. I am ad-
vised that simultaneous translation into several languages has not been
successful and was, therefore, not employed at San Francisco or other
recent international conferences. The translation of each step of a
trial into four languages would be an extremely time-consuming and
tedious matter which would be avoided by separate trials. I will be
glad to submit an outline of an agreement to this end.

Respectfully submitted,
SoNEY S. ALDERMAN

781985—49——27



LVIII. Summary Record of
Conference Between the Lord Chancellor and
Mr. Justice Jackson, August 1, 1945

On August 1, 1945, Sir William Jowitt, who had been announced as
the Lord Chancellor in the new Labor government of the United.
Kingdom, invited Mr. Justice Jackson to a conference at his chambers
in the House of Lords. He stated that he had been given responsibil-
ity for the further conduct of negotiations on behalf of the new govern-
ment and by conference with the British representatives had informed
himself of the points upon which agreement had been reached and of
the points of disagreement.

Lord Jowitt desired to be acquainted with the American point of
view as to the unsettled questions. He expressed general agreement
with Mr. Justice Jackson on all except one of the points, namely, the
right to terminate the agreement if any of the signatories failed
promptly to name prosecutors, which he suggested might be taken to
imply a distrust in some signatory. He also said it was his intention to
continue Sir David Maxwell Fyfe on the British staff, although the
new Attorney-General, Sir Hartley Shawcross, would be Chief Prose-
cutor on behalf of the British with Sir David as his first deputy.

The Lord Chancellor called for August 2,1945, a meeting of the dele-
gations for the purpose of making a fin